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MISREPRESENTATION AND FRAUD ( 


1. ACTIONABLE MISREPRESENTATION 
(1) INTRODUCTION 


701. Misrepresentation as a ground for the rescission of a contract or the award of 
damages. 


A misrepresentation is a positive statement of fact, which is made or adopted by a party toa 
contract and is untrue. It may be made fraudulently, carelessly or innocently. Where one 
person (‘the representor')! makes a misrepresentation? to another (‘the representee')? which 
has the object and result of inducing the representee to enter into a contract or binding 
transaction with him, the representee may generally’ elect to regard the contract as rescinded’. 


In these circumstances he may invoke the aid of the court, which may confirm by declaration 
his entitlement so to regard the contract, and grant him such other relief as may flow directly 
from the fact of rescission, for example, the return of money paid or chattels delivered by him 
pursuant to the terms of the contract*. Alternatively, he may set up his entitlement to regard 
the contract as rescinded by way of defence in any proceedings brought against him in order to 
enforce its terms’. 


At common law, the relief afforded by the court to a representee as such does not extend to 
the award of damages for loss suffered by him in consequence of entering into a contract or 
binding transaction unless he can further show that the false representation was made 
fraudulently or negligently’. By statute, however, if a person enters into a contract after a 
misrepresentation has been made to him and as a result suffers loss, he may be awarded 
damages despite the absence of fraud on the part of the representor?. 


Where fraud can be shown by a representee who has in any way altered his position for the 
worse, whether by entering into a contract or binding transaction or otherwise, as a 
consequence of it, such damage as he has suffered may, in accordance with the general 
principles governing the award of damages, be recovered from the representor in a claim for 
deceit*®. Generally, relief is by way of rescission or damages, but not both. However, where the 
representee has not only entered into a contract or binding transaction with the representor, 
but has also further altered his position and suffered damage, relief by way of damages for 
fraud may be claimed in addition to the relief afforded by way of rescission”. 


It seems that where the misrepresentations are not fraudulent (or deemed to be fraudulent 
under the Misrepresentation Act 1967”), the representee may recover an indemnity 
appropriate to relieve him from consequences and obligations of the contract that is set aside™. 


Misrepresentation in these contexts must be distinguished from mistake (in its legal sense)™, 
from mere non-disclosure’ and from breach of warranty or any other representation assuming 
the form of a promise or contractual engagement”. 


1 As to who is a representor see PARAS 726-734 post. 
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2 le a misrepresentation. As to what constitutes a representation see PARA 703 et seq post. As to falsity see 
PARA 742 et seq post. 


3 As to who is a representee see PARAS 735-741 post. 


4 As to the conditions of the right to rescind see PARA 814 et seq post. As to the defences available in claims 
based upon misrepresentation, and the circumstances which may preclude the representee from treating the 
contract as rescinded, see PARAS 802-804, 826-835 post. 


5 See PARA 781 et seq post. 
6 As to claims for rescission see PARA 812 et seq post. 
7 As to the circumstances in which misrepresentation may be set up as a defence see PARAS 785, 788 post. 


8 As to claims for damages see PARA 789 et seq post. As to fraudulent misrepresentation see PARA 755 et seq 
post. As to negligent misrepresentation see PARA 798 et seq post; and NEGLIGENCE vol 78 (2010) PARA 14. 


9 See the Misrepresentation Act 1967 s 2(1); and PARAS 801, 811 post. 


10 See PARA 781 post. As to claims for deceit see PARA 789 et seq post. As to the general principles governing 
the award of damages see DAMAGES. 


11 Attwood v Small (1838) 6 Cl & Fin 232 at 444, HL, per Lord Brougham; Newbigging v Adam (1886) 34 ChD 
582 at 592, CA, per Bowen LJ. See also PARA 781 post. 


12 See PARA 801 post. 


13 See Newbigging v Adam (1886) 34 ChD 582 at 589, 594, 596, CA. In this case, in upholding an order to 
indemnify the plaintiff against debts, claims and demands to which he might be liable by virtue of having 
entered into the partnership agreement which was set aside, it was said: 'it is not giving damages in 
consequence of deceit, it is working out the proper result of setting aside a contract in consequence of 
misrepresentation': Newbigging v Adam supra at 589 per Cotton LJ. 


14 le the misapprehension or misconception of some fact material to a transaction, by both parties or by one 
party only, where the misapprehension or misconception has not been induced by any misrepresentation by 
either party: see MISTAKE. As to errors for which it is possible to say that the misrepresentor has assumed 
responsibility see Aneco Reinsurance Underwriting Ltd (in liq) v Johnson & Higgins Ltd [2001] UKHL 51, [2002] 1 
Lloyd's Rep 157. 


15 For the classes of contract in which a duty of disclosure arises and the effect of non-disclosure in 
rendering the contract voidable see generally CONTRACT. For examples of the duty of disclosure in particular 
cases see eg AGENCY vol 1 (2008) PARAS 89-90 (duty owed by agent to principal); INSURANCE vol 25 (2003 Reissue) 
PARA 36 et seq (disclosure to insurers). As to the extent of the duty owed by one partner to another see eg 
Cassels v Stewart (1881) 6 App Cas 64, HL; and PARTNERSHIP vol 79 (2008) PARA 106. For the duty of disclosure 
owed by a Solicitor to his client see eg Nocton v Lord Ashburton [1914] AC 932 at 964-965, HL, per Lord 
Dunedin; and LEGAL PROFESSIONS vol 66 (2009) PARA 798 et seq. For the duty owed by a trustee in dealings with 
beneficiaries see EQUITY; TRUSTS. 


Although mere silence or inaction does not in general amount to a misrepresentation, silence or inaction may 
contribute to establish a misrepresentation: see PARAS 748-751 post. Damages may well be recoverable in the 
case of fraudulent non-disclosure: as regards non-disclosure see H/H Casualty and General Insurance Ltd v 
Chase Manhattan Bank [2001] EWCA Civ 1250, [2001] 2 Lloyd's Rep 483. As to the circumstances in which 
silence or inaction may create an estoppel see ESTOPPEL. 


16 For the distinction between mere representations and statements which are intended to have contractual 
force see PARA 704 post. As to promises see PARA 707 post. See alSO CONTRACT. 
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Where, in the case of any claim for which a period of limitation is prescribed?, the claim is 
based upon the fraud of the defendant or his agent or of any person through whom he claims 
or his agent, or any fact relevant to the claimant's right of action has been deliberately 
concealed from him by any such person, the period of limitation does not begin to run until the 
claimant has discovered the fraud or concealment or could with reasonable diligence have 
discovered it?. 


This extended period of limitation probably does not apply to statements merely deemed 
fraudulent under the Misrepresentation Act 19672, but the point is unsettled. 


1 le by the Limitation Act 1980: see LIMITATION PERIODS. As to limitation periods see also PARA 826 note 4 post. 


2 See ibid s 32(1) (as amended); and LIMITATION PERIODS vol 68 (2008) PARA 1220 et seq. This extension of the 
limitation period applies even if the deliberate concealment of facts relevant to a cause of action does not take 
place until after the accrual of the cause of action: Sheldon v RHM Outhwaite (Underwriting Agencies) Ltd 
[1996] AC 102, [1995] 2 All ER 558, HL. There is statutory protection for an innocent third party who has 
purchased property for valuable consideration since the fraud or concealment took place: see the Limitation Act 
1980 s 32(3); and LIMITATION PERIODS vol 68 (2008) PARA 1222. 


3 See PARA 801 post. 
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(2) THE REPRESENTATION 


(i) What constitutes a Representation 


703. Constituent elements. 


A representation is a statement made by a representor? to a representee? and relating by way 
of affirmation, denial, description or otherwise to a matter of fact. The statement may be oral 
or in writing or arise by implication from words or conduct3. The representor and the 
representee must be distinct from one another in substance as well as in name; where the 
persons claiming to have been deceived by a statement are in effect the same as those who 
are alleged to have made it, there is no representation which the law can recognise’. 


The matter of fact to which the statement relates must be a matter of present or past fact®, but 
there are difficulties in applying this principle to certain classes of statements. Thus, if a person 
makes a statement relating to his own or some other person's intention®, or containing a 
promise or forecast as to the future with possible implications as to the present’, or relating to 
his own or some other person's opinion, belief or other condition of mind?, or to a matter of 
law’, or to a document”, or containing laudatory generalities or exaggeration™, questions may 
arise whether, and in what sense, and to what extent a representation is contained in or to be 
implied from the statement. 


1 As to who is a representor see PARAS 726-734 post. 
2 As to who is a representee see PARAS 735-741 post. 
3 See PARAS 717-724 post. See also PARAS 709, 748-751 post. 


4 Re Ambrose Lake Tin and Copper Mining Co, ex p Taylor, ex p Moss (1880) 14 ChD 390 at 396-397, CA. 
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5 See eg Yorkshire Insurance Co Ltd v Craine [1922] 2 AC 541 at 553, PC. 
6 See PARAS 705-706 post. 

7 See PARAS 707-708 post. 

8 See PARAS 709-710 post. 

9 See PARAS 711-712 post. 

10 See PARAS 713-714 post. 


11 See PARAS 715-716 post. 
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704. Distinction between representation and contractual term. 


A representation must be distinguished from a statement which, while relating to a matter of 
fact, is intended by the parties to have contractual force and is a contractual term?. However, 
where a person has entered into a contract after a misrepresentation has been made to him, 
then, if otherwise he would be entitled to rescind the contract without alleging fraud?, he is 
entitled to rescind notwithstanding that the misrepresentation has become a term of the 
contract or the contract has been performed?. Furthermore, in appropriate circumstances the 
same statement may form the basis of claims for damages for breach of contract and for 
damages in tort for negligently making the statement’. 


1 Pawson v Watson (1778) 2 Cowp 785 at 788, 790; Langridge v Levy (1837) 2M & W 519 (affd (1838) 4M& 
W 337, Ex Ch); Behn v Burness (1863) 3 B & S 751, Ex Ch; Thomson v Weems (1884) 9 App Cas 671, HL; 
Schawel v Reade [1913] 2 IR 81, HL; Hei/lbut Symons & Co v Buckleton [1913] AC 30, HL; Harrison v Knowles 
and Foster [1918] 1 KB 608 at 610, CA, per Scrutton LJ; Pennsylvania Shipping Co v Compagnia Nationale de 
Navigation [1936] 2 All ER 1167 at 1171 per Branson J; Leaf v International Galleries [1950] 2 KB 86, [1950] 1 
All ER 693, CA; Routledge v McKay [1954] 1 All ER 855, [1954] 1 WLR 615, CA; Hornal v Neuberger Products Ltd 
[1957] 1 QB 247, [1956] 3 All ER 970, CA; Oscar Chess Ltd v Williams [1957] 1 All ER 325, [1957] 1 WLR 370, 
CA; Dick Bentley Productions Ltd v Harold Smith (Motors) Ltd [1965] 2 All ER 65, [1965] 1 WLR 623, CA; Esso 
Petroleum Co Ltd v Mardon [1976] QB 801, [1976] 2 All ER 5, CA. 


The circumstance that the party making the statement assumes to assert a fact of which the other party is 
ignorant is not conclusive of the question whether a statement amounts to a warranty: Hei/but Symons & Co v 
Buckleton supra at 50-51 per Lord Moulton, disapproving a dictum in De Lassalle v Guildford [1901] 2 KB 215 at 
221, CA, per AL Smith MR. 


As to the warranty of authority implied where any person purports to do any act or make any contract on behalf 
of a principal see PARA 727 note 2 post; and AGENCY vol 1 (2008) PARA 160. As to conditions and warranties 
generally see CONTRACT. See also eg ANIMALS vol 2 (2008) PARA 725 et seq (warranties on sale of animals); AUCTION 
vol 2(3) (Reissue) PARAS 210, 243 (authority of auctioneer to warrant; oral statements by auctioneers); INSURANCE 
vol 25 (2003 Reissue) PARAS 94, 215 et seq (Special meaning of 'warranty' in insurance law; warranties; marine 
insurance); para 94 (Special meaning of warranty in insurance law); LANDLORD AND TENANT vol 27(1) (2006 
Reissue) PARAS 422-423 (warranty of fitness). As to conditions and warranties on the sale of goods see SALE OF 
GOODS AND SUPPLY OF SERVICES vol 41 (2005 Reissue) PARA 62 et seq. 


2 As to rescission for misrepresentation see PARA 812 et seq post. In the case of innocent misrepresentation 
the court may in certain circumstances award damages in lieu of ordering rescission: see the Misrepresentation 
Act 1967 s 2(2); and PARA 834 post. 

3 See ibid s 1; and PARA 817 post. 


4 See Esso Petroleum Co Ltd v Mardon [1976] QB 801, [1976] 2 All ER 5, CA. 
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(ii) Statements of Intention 


705. Effect of statement of representor's intention. 


A statement of intention is not a representation as to the matter said to be intended, because 
that belongs to the future and is not a matter of present or past fact. On the other hand, a 
statement of intention involves a representation as to the existence of the intention which is 
itself a present fact!. However, the difficulty of proving the non-existence of the intention 
diminishes the value of such representations?. The mere circumstance that the expressed 
intention is not fulfilled does not by itself establish the non-existence of the intention at the 
time when it was expressed?, although the non-fulfilment of the intention may be some 
evidence, strong or weak according to the circumstances of the individual case, that the 
intention never existed at all*. 


Many examples can be given of a person's statement of his own intention being treated as a 
representation that he has the intention’. 


1 Edgington v Fitzmaurice (1885) 29 ChD 459 at 483, CA, per Bowen LJ; Angus v Clifford [1891] 2 Ch 449 at 
470, CA, per Bowen LJ. 


The purchasing of goods has been said to be an implied representation of a then present intention of paying for 
them: Re Shackleton, ex p Whittaker (1875) 10 Ch App 446 at 449-450 per Mellish LJ. See also Re Eastgate, ex 
p Ward [1905] 1 KB 465. 


2 Cf Edgington v Fitzmaurice (1885) 29 ChD 459 at 483, CA. 


3 Benham v United Guarantee and Life Assurance Co (1852) 7 Exch 744 at 752-753; Jorden v Money (1854) 
5 HL Cas 185; Bold v Hutchinson (1855) 5 De GM & G 558 at 565 (‘if a person merely says ‘I will leave my 
daughter £10,000’, it does not amount to a misrepresentation if he does not leave her that sum'); Beattie v Lord 
Ebury (1872) 7 Ch App 777 at 804. 


4 Clydesdale Bank Ltd v Paton [1896] AC 381 at 386-388, 395, HL. 


5 Eg statements that the representor was prepared to lend, or pay, or hand over money (Ramshire v Bolton 
(1869) LR 8 Eq 294; Blake v Albion Life Assurance Society (1878) 4 CPD 94 at 106; Babcock v Lawson (1880) 5 
QBD 284, CA); statements as to the objects to which the subscriptions to an issue of shares or debentures of a 
company were intended to be applied (Re Deposit and General Life Assurance Co, Ayre's Case (1858) 25 Beav 
513 at 524; Edgington v Fitzmaurice (1885) 29 ChD 459 at 479-480, 482-483, CA; Aaron's Reefs v Twiss [1896] 
AC 273 at 283-285, 286, HL); a statement of an intention to relinquish business in favour of the representor's 
son (Biddle and Loyd v Levy (1815) 1 Stark 20); an expression of intention to make a lane giving access to 
property sold and a new Street (Beaumont v Dukes (1822) Jac 422 at 424); a statement as to an intended mode 
of keeping accounts (Benham v United Guarantee and Life Assurance Co (1852) 7 Exch 744); a statement of the 
use which the representor intended to make of demised premises (Feret v Hi// (1854) 15 CB 207); a statement 
that the representor had power to stop the sale of certain goods under an execution, and would stop it (Cooper 
v Joe! (1859) 1 De GF & J 240); a statement that a company intended to commence operations with a certain 
number of steamships of a certain type (Hallows v Fernie (1868) 3 Ch App 467); a statement that a company 
was minded to take a third of a certain insurance risk ( Trai// v Baring (1864) 4 De GJ & Sm 318); a statement 
that the representor was minded to extricate the representee from difficulties and losses, and to act as his 
friend and benefactor (Curtis v Bottomley (1911) Times, 1 August, CA); a brochure stating the intention to 
develop a time-share resort (Buxton v Birches Time Share Resort Ltd [1991] 2 NZLR 641, NZ CA); a statement 
by the vendor's solicitor that the transaction would be called off if the purchaser did not exchange contracts at 
once (Goff v Gauthier (1991) 62 P & CR 388). See also Kingscroft Insurance Co Ltd v Nissan Fire & Marine 
Insurance Co Ltd [1999] Lloyd's Rep IR 603, [2000] 1 All ER 272 (when a person proposes terms of contract to 
another he normally makes a representation about his intention and ability to perform). 


As to who is a representor see PARAS 726-734 post. As to who is a representee see PARAS 735-741 post. 
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UPDATE 


705 Effect of statement of representor's intention 


NOTE 1--A statement of intention is generally not longstanding; a change in economic 
circumstances or the nature of the relationship between a parties will usually cause it 
to cease to be operative: Limit No 2 Ltd v Axa Versicherung AG [2008] EWCA Civ 1231, 
[2009] Lloyd's Rep IR 396, [2008] All ER (D) 115 (Nov). 
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706. Statements of other persons’ intentions. 


A statement of another person's intention is a representation of the existence of the intention?. 
It may be construed as such a representation, and not as a guarantee, even when 
accompanied or fortified by such expressions as 'we do not hesitate to guarantee”, if they can 
fairly be regarded as mere figurative forms of vernacular speech. 


1 Hamar v Alexander (1806) 2 Bos & PNR 241; Barley v Walford (1846) 9 QB 197 (statement that persons, 
entitled to registered design, intended to proceed against the plaintiff for infringement); Re Hull and London Life 
Assurance Co and Hull and London Fire Insurance Co, Gibson's Case, Kemp's Case, Hudson's Case (1858) 2 De 
G &J 275 (statement that two named persons would execute a deed of settlement); Ha/lows v Fernie (1868) 3 
Ch App 467 (statement that certain persons had consented to become directors of company treated as a 
statement of fact). See also R v Gordon (1889) 23 QBD 354 at 360; Smelter Corpn of Ireland Ltd v O'Driscoll 
[1977] IR 305. 


For statutory restrictions on the bringing of claims upon representations as to credit see PARA 804 post. 


2 Gerhard v Bates (1853) 2 E & B 476 at 482 per Coleridge J. See also Hamar v Alexander (1806) 2 Bos & 
PNR 241 (‘I durst be bound for him’). 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(2) THE REPRESENTATION/((iii) Promises and Forecasts/707. 
Promises. 


(iii) Promises and Forecasts 


707. Promises. 


A promise that something will or will not be done or occur in the future is in itself not a 
statement of a matter of present or past fact and therefore not a representation:. However, it 
may happen that language which contains promissory expressions can be shown, nevertheless, 
to have been intended as a statement of an existing intention?. Conversely, although a party 
used words expressive of intention, it may be apparent from other expressions or the 
surrounding circumstances that what he really meant, and the other party understood to be 
conveyed, was a promise or offer and nothing else’. 


Page 7 


1 Re Robinson, ex p Burrell (1876) 1 ChD 537 at 552, CA (it is always necessary to distinguish, when an 
alleged ground of false representation is set up, between a representation of an existing fact and a promise to 
do something in the future). A promise, even though it does not amount to a representation, may have legal 
effect in other ways, for instance if it forms part of a contract or is embodied in a deed: see CONTRACT; DEEDS AND 
OTHER INSTRUMENTS vol 13 (2007 Reissue) PARA 59. 


2 Clydesdale Bank Ltd v Paton [1896] AC 381 at 394, HL (what is in form a promise may be in another aspect 
a representation). Cf Denton v Great Northern Rly Co (1856) 5 E & B 860. See also Convent Hospital Ltd v 
Eberlin & Partners (1989) 23 ConLR 112, CA (statement in a bill of quantities against the entry for a bond was 
not a representation that a bond could be obtained for that price but a statement of the price which would be 
charged for the provision of the bond). 


3 Hammersley v Baron De Biel (1845) 12 Cl & Fin 45. 
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Forecasts. 


708. Forecasts. 


Mere general and indefinite anticipations of the future success or prosperity of any business or 
undertaking are not representations in any sense’, but a statement of expectation is a 
statement that the party does actually expect as stated’, and is therefore a representation. 
Moreover, a statement of expectation or a statement in the future tense may impliedly say 
something as to the existing position and so import an implied representation’. 


Where a person who has special knowledge or skill makes representations to another by way of 
advice, information or opinion, with the intention of inducing the other to enter into a contract 
with him, he is under a duty to use reasonable care to see that the advice, information or 
opinion is reliable; and if he fails in that duty he will be liable for damages for negligence’. 


1 Bellairs v Tucker (1884) 13 QBD 562, DC. See also Beaumont v Dukes (1822) Jac 422 at 424. 
2 Re Metropolitan Coal Consumers' Association Ltd, Karberg's Case [1892] 3 Ch 1 at 11, CA. 


3 Willes v Glover (1804) 1 Bos & PNR 14 at 16 (statement by a shipper that he ‘thinks the captain will sail to- 
morrow' imports that he knows the ship to be in such a condition as to give a just expectation of her sailing at 
that time); Gerhard v Bates (1853) 2 E & B 476 at 490 (defendant, knowing a company to be a bubble company, 
and that no dividend would ever be paid upon the shares, fraudulently pretended to guarantee to the bearer of 
shares a minimum annual dividend of 33%); Mathias v Yetts (1882) 46 LT 497 at 503, CA. See also Re Pacaya 
Rubber and Produce Co Ltd, Burn's Application [1914] 1 Ch 542 at 549 per Astbury J, where a statement which 
was in itself merely an estimate of future profit was held to amount to a confirmation of an intended picture of 
an equipped and immediately workable property. 


4 See Esso Petroleum Co Ltd v Mardon [1976] QB 801, [1976] 2 All ER 5, CA, where the plaintiffs had let a 
filling station to the defendant after a careless forecast of its potential throughput and were held liable on a 
counterclaim both in tort for negligent representation and in contract on a warranty that the forecast was 
reliable. They were not held to have warranted that the forecast would prove correct; that would have imposed 
liability for loss of expected profits. As to negligent statements see NEGLIGENCE vol 78 (2010) PARA 14. 
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ACTIONABLE MISREPRESENTATION/(2) THE REPRESENTATION/(iv) Statements of Opinion, 
Belief or Information/709. Statements as representations of existence of opinion, belief or 
information. 


(iv) Statements of Opinion, Belief or Information 
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709. Statements as representations of existence of opinion, belief or information. 


If a person makes a statement of his opinion, belief or information, there is a representation 
that he has that opinion, belief or information:. What has been previously said as to statements 
of intention? and statements of expectation? is mutatis mutandis applicable in this connection. 
There may be difficulty in proving such a statement false because it is necessary to prove the 
non-existence of the opinion, belief or information rather than merely its incorrectness?. 
Similarly, where the facts were equally well known to both parties, there may be difficulty in 
proving that one party was induced to enter into a transaction by the other party's expression 
of opinion’. A statement of some other person's opinion or belief is a representation that he has 
that opinion or beliefs. 


1 Edgington v Fitzmaurice (1885) 29 ChD 459 at 483, CA; Angus v Clifford [1891] 2 Ch 449 at 470, CA; Smith 
v Land and House Property Corpn (1884) 28 ChD 7 at 15, CA; Bisset v Wilkinson [1927] AC 177 at 182, PC; 
Brown v Raphael! [1958] Ch 636, [1958] 2 All ER 79, CA. As to reasonable reliance on any (untrue) statement 
see Caparo Industries plc v Dickman [1990] 2 AC 605, [1990] 1 All ER 568; Aneco Reinsurance Underwriting Ltd 
(in liq) v Johnson & Higgins Ltd [2001] UKHL 51, [2002] 1 Lloyd's Rep 157. See also BFG Bank AG v Brown & 
Mumford Ltd [1996] EGCS 169, CA (high possibility of obtaining planning permission). Cf Hummingbird Motors 
Ltd v Hobbs [1986] RTR 276, CA. 


2 See PARA 705 ante. 
3 See PARA 708 ante. 


4 New Brunswick and Canada Rly and Land Co v Coneybeare (1862) 9 HL Cas 711 at 729 (statement of 
opinion of directors in prospectus that there was no probability of a rival railway line being constructed, not 
falsified by subsequent construction of such a line); Me/bourne Banking Corpn v Brougham (1882) 7 App Cas 
307 at 319-320, PC (bank's valuation of a security held not to be a misrepresentation merely because it turned 
out to be incorrect, there being no proof that the valuation was made otherwise than in good faith); Bisset v 
Wilkinson [1927] AC 177, PC (similar decision as to a statement of the carrying capacity of a sheep farm); H & 
JM Bennett (Potatoes) Ltd v Secretary of State for Scotland 1990 SLT 189, HL. 


5 See Smith v Land and House Property Corpn (1884) 28 ChD 7 at 15-16, CA, per Bowen LJ. 


6 Re Roberts, Roberts v Roberts [1905] 1 Ch 704, CA (opinion of counsel); Re Mount Morgan (West) Gold 
Mine Ltd, ex p West (1887) 56 LT 622 at 624 (report of expert cited in company prospectus). As to 
misrepresentation in offer documents generally see COMPANIES vol 15 (2009) PARA 1070 et seq. 


UPDATE 


709 Statements as representations of existence of opinion, belief or 
information 


NOTES 4, 5--See MCI WorldCom International Inc v Primus Telecommunications Inc 
[2003] EWHC 2182 (Comm), [2004] 1 All ER (Comm) 138 (comments by agent of 
subsidiary that parent company financially viable were statements of opinion derived 
from matters of public knowledge; no entitlement to rescind when parent became 
bankrupt). 
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Belief or Information/710. Statements as representations of facts other than existence of 
opinion. 


710. Statements as representations of facts other than existence of opinion. 
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If a person who has only an opinion or information as to a matter chooses to state it as a fact, 
the statement is a representation of the matter stated and the falsity of the representation is 
established by proof that the matter is not as stated, even though the representor may have 
genuinely held the opinion or believed the information:. Sometimes a statement which is 
apparently in the form of an opinion, or uses words tending to suggest that it is only an opinion, 
may be held to contain or imply a statement of fact, and even from an expression of opinion 
there may be an implication that the speaker knows facts which justify the opinion or at least 
knows no facts showing it to be unjustified?. 


1 A-G v Ray (1874) 9 Ch App 397 at 405; Hart v Swaine (1877) 7 ChD 42; Brownlie v Campbell (1880) 5 App 
Cas 925 at 936, 945, 953, HL; Pritty v Child (1902) 71 LJKB 512, DC. As to who is a representor see PARAS 726- 
734 post. 


2 Willes v Glover (1804) 1 Bos & PNR 14 (see PARA 708 note 3 ante); Jones v Keene (1841) 2 Mood & R 348; 
Smith v Land and House Property Corpn (1884) 28 ChD 7 at 15, CA, per Bowen LJ, and at 17 per Fry LJ 
(statement that a person was a most desirable tenant); Ferguson v Wilson (1904) 6 F 779 at 783, Ct of Sess; 
Bisset v Wilkinson [1927] AC 177 at 182, PC (where the actual statement in question was held to be merely of 
an opinion honestly held); Brown v Raphael! [1958] Ch 636, [1958] 2 All ER 79, CA (reversion in trust fund set 
aside to pay annuity sold subject to death duties which might become payable; statement in particulars of sale 
that annuitant was believed to have no aggregable estate; representation of reasonable grounds for belief). As 
to reasonable reliance on any (untrue) statement see Caparo Industries plc v Dickman [1990] 2 AC 605, [1990] 
1 All ER 568; Aneco Reinsurance Underwriting Ltd (in liq) v Johnson & Higgins Ltd [2001] UKHL 51, [2002] 1 
Lloyd's Rep 157. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(2) THE REPRESENTATION/(v) Statements of Law/711. 
Representation may include a statement of law. 


(v) Statements of Law 


711. Representation may include a statement of law. 


A mere statement of law (for example, an abstract proposition of law or a legal inference from 
facts separately stated or known to both parties) is not a representation of what is stated?. On 
the other hand, a statement of mixed fact and law (for example, a statement as to private 
rights such as the nature of rights under a will? or a lease?, the ownership of a fishery’, the 
priority of stock®, the borrowing powers of a company’ or the existence of incumbrances in 
shares’) is a representation of what is stated?®. This is the principle of division between those 
statements involving law which constitute representations and those which do not, but the line 
is not clearly drawn in all the decided cases’. It is not clear on which side of the line statements 
as to the applicability of an enactment to given facts should be placed: one view is that the 
applicability of an enactment to given facts is a matter of law’, and the other view is that the 
conclusion on which the applicability of the enactment depends is a conclusion on a matter of 
fact. 


1 Directors etc of Midland Great Western Rly Co of Ireland v Johnson (1858) 6 HL Cas 798 at 811; Eaglesfield 
v Marquis of Londonderry (1876) 4 ChD 693 at 709, CA; Harse v Pear! Life Assurance Co [1904] 1 KB 558, CA; 
London County Territorial and Auxiliary Forces Association v Nichols [1949] 1 KB 35 at 50, [1948] 2 All ER 432 at 
435, CA, per Scott LJ; Kai Nam v Ma Kam Chan [1956] AC 358 at 367, [1956] 1 All ER 783n at 784, PC. 


2 Reynell v Sprye (1852) 1 De GM & G 660 at 707. 


3. Jones v Edney (1812) 3 Camp 285. 
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4 Cooper v Phibbs (1867) LR 2 HL 149 at 170. 
5 Eaglesfield v Marquis of Londonderry (1876) 4 ChD 693 at 714, CA. 


6 West London Commercial Bank v Kitson (1884) 13 QBD 360 at 363, CA (distinguishing Rashdall v Ford 
(1866) LR 2 Eq 750; and dicta in Beattie v Lord Ebury (1872) 7 Ch App 777 at 800 (see note 9 infra)). 


7 MacKenzie v Royal Bank of Canada [1934] AC 468 at 475-476, PC. 


8 See ESTOPPEL. Cf Mandeville v GLC (1982) Times, 28 January (statement by council relating to the right of 
tenants to buy council houses, made against a background of prospective legislation which was still the subject 
of debate, was held not to be a representation). 


9 For decisions which appear to be anomalous, in so far as statements as to private rights were held to be 
mere statements of law and not to constitute representations, see Rashdall v Ford (1866) LR 2 Eq 750 
(statement that company would shortly have power to issue debentures); Beattie v Lord Ebury (1872) 7 Ch App 
777 at 800 (assertion by implication that company directors had power to overdraw company's account would 
be merely a misstatement of law; cf the text and note 6 supra); Siveyer v Allison [1935] 2 KB 403 at 406 per 
Greaves-Lord J (statement by married man that he could obtain decree of nullity). As to representations as to 
the effect of a document see PARA 714 post. 


10 See London County Territorial and Auxiliary Forces Association v Nichols [1949] 1 KB 35 at 50, [1948] 2 
All ER 432 at 435, CA, per Scott LJ; Kai Nam v Ma Kam Chan [1956] AC 358 at 367, [1956] 1 All ER 783 at 784, 
PC; Solle v Butcher [1950] 1 KB 671 at 703, [1949] 2 All ER 1107 at 1126, CA, per Jenkins LJ (a dissenting 
judgment). All these cases were concerned with the rent restrictions legislation. See also ESTOPPEL. 


11 See Solle v Butcher [1950] 1 KB 671 at 686-687, [1949] 2 AllER 1107 at 1115-1116, CA, per Bucknill L, 
and at 695 and 1121 per Denning LJ. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(2) THE REPRESENTATION/(v) Statements of Law/712. 
Effect of fraudulent statement of law. 


712. Effect of fraudulent statement of law. 


A fraudulent misstatement of law has the effect of a misrepresentation:. This may be explained 
on the basis that a statement of law implies a representation that the maker of the statement 
has a belief or opinion that it is correct, and, if he does not have such belief or opinion, the 
implied representation is false and fraudulent. 


1 British Workman's and General Assurance Co Ltd v Cunliffe (1902) 18 TLR 502, CA; Harse v Pear! Life 
Assurance Co [1904] 1 KB 558, CA; Kettlewe// v Refuge Assurance Co [1908] 1 KB 545, CA (affd sub nom Refuge 
Assurance Co Ltd v Kettlewel/ [1909] AC 243, HL); Tofts v Pearl Life Assurance Co Ltd [1915] 1 KB 189, CA; 
Hughes v Liverpool Victoria Legal Friendly Society [1916] 2 KB 482, CA; Byrne v Rudd [1920] 2 IR 12, Ir CA. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(2) THE REPRESENTATION/(vi) Statements as to 
Documents/713. Statements as to the existence of a document. 


(vi) Statements as to Documents 


713. Statements as to the existence of a document. 
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Statements as to the existence or non-existence of a document are representations, and it 
seems that a statement that a person derives power from a document (for example, that a 
company derives power from its special Act) is a statement that such a document exists’. 


1 West London Commercial Bank v Kitson (1884) 13 QBD 360 at 363, CA, per Bowen LJ; Cemp Properties 
(UK) Ltd v Dentsply Research and Development Corpn [1989] 2 EGLR 192, [1989] 35 EG 99 (statement that 
certain documents were not available for inspection). 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(2) THE REPRESENTATION/(vi) Statements as to 
Documents/714. Statements as to the wording or effect of a document. 


714, Statements as to the wording or effect of a document. 


Statements as to the actual wording or tenor of a document?, as to the object or effect of a 
document?, or as to the class, character or description of a document?, are all statements of 
fact and as such are representations’. 


1 Thoroughgooad's Case (1584) 2 Co Rep 9a; Anon (1684) Skin 159; Beadles v Burch (1839) 10 Sim 332 at 
333; Clapham v Shillito (1844) 7 Beav 146; Billage v Southee (1852) 9 Hare 534; Mahomed Kala Mea v 
Harperink (1908) 25 TLR 180, PC. 


2 Hirschfeld v London, Brighton and South Coast Rly Co (1876) 2 QBD 1; Arkwright v Newbold (1881) 17 ChD 
301 at 318, CA; Re Mount Morgan (West) Gold Mine Ltd, ex p West (1887) 56 LT 622 at 624; Stewart v Kennedy 
(No 2) (1890) 15 App Cas 108, HL; Components' Tube Co v Naylor [1900] 2 IR 1; Re Roberts, Roberts v Roberts 
[1905] 1 Ch 704, CA; Mahomed Kala Mea v Harperink (1908) 25 TLR 180, PC; Moss & Co Ltd v Swansea Corpn 
(1910) 74 JP 351; Atlantic Lines and Navigation Co Inc v Hallam Ltd, The Lucy [1983] 1 Lloyd's Rep 188 (delivery 
of head charter to sub-charterer involved representation as to its effect). 


3 Thoroughgood's Case (1584) 2 Co Rep 9a; Edwards v Brown (1831) 1 Cr & J 307; Kennedy v Green (1834) 
3 My & K 699; Hoghton v Hoghton (1852) 15 Beav 278; Curson v Belworthy (1852) 3 HL Cas 742 at 753; 
Lewellin v Cobbold (1853) 1 Sm & G 376; Lee v Angus (1866) 15 LT 380 (affd (1868) 7 Ch App 80n); Foster v 
Mackinnon (1869) LR 4 CP 704; Hunter v Walters (1871) 7 Ch App 75; National Provincial Bank of England v 
Jackson (1886) 33 ChD 1, CA; King v Smith [1900] 2 Ch 425; Bagot v Chapman [1907] 2 Ch 222; Howatson v 
Webb [1908] 1 Ch 1, CA; Carlisle and Cumberland Banking Co v Bragg [1911] 1 KB 489, CA (overruled on other 
grounds by Saunders (Executrix of the Estate of Rose Maud Gallie) v Anglia Building Society [1971] AC 1004, 
[1970] 3 All ER 961, HL); Paul and Vincent Ltd v O'Reilly (1913) 49 ILT 89; Re Leighton's Conveyance [1936] 1 
All ER 667. 


4 For the effect of misrepresentation as to the character, class or nature of an instrument where the 
execution of that instrument has been thereby induced see PARAS 781-783 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(2) THE REPRESENTATION/(vii) Exaggeration, Puff etc/715. 
When exaggeration is not representation. 


(vii) Exaggeration, Puff etc 


715. When exaggeration is not representation. 


Mere praise by a person of his own goods, inventions, projects, undertakings, or other 
marketable commodities or rights, if confined to indiscriminate puffing and pushing, and not 
related to particulars, is not representation’. 
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1 See Fenton v Browne (1807) 14 Ves 144 (leasehold property described as 'nearly equal to freehold’); Scott 
v Hanson (1829) 1 Russ & M 128 (14 acres of land described as 'uncommonly rich water meadowland'; as to 12 
of the acres, which were not 'uncommonly rich’, there was no misrepresentation, but as to the other two, which 
were not water meadowland at all, there was); Neeley v Lock (1838) 8 C & P 527 (‘warm protestations' of a 
person's influence and power); Jennings v Broughton (1854) 5 De GM & G 126 (prospectus painted in ‘glowing 
and exaggerated colours'); R v Watson (1857) 4 Jur NS 14, CCR (mere ‘exaggeration of the prisoner's prosperity’ 
held not to be a false pretence); Dimmock v Hallett (1866) 2 Ch App 21 (description of farms as ‘fertile and 
improvable at a moderate cost' held mere laudatory phraseology; but statements as to their tenancy and 
occupation treated as statements of fact); Cargi// v Bower (1878) 10 ChD 502 (sanguine anticipations ina 
prospectus); McKeown v Boudard-Peveril Gear Co (1896) 65 LJ Ch 735, CA (puff in a prospectus). The principle 
embodied in these cases is that the mere recommendation of goods by the seller imposes no liability upon him. 


As to misrepresentation in offer documents generally see COMPANIES vol 15 (2009) PARA 1070 et seq. As to false 
or misleading statements made in the course of an estate agency business or a property development business 
see the Property Misdescriptions Act 1991 s 1; and SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 Reissue) 
PARA 791 et seq. 


UPDATE 


715 When exaggeration is not representation 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions’ for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. Certain persons or indorsements 
mentioned in this paragraph are specified for the purposes of Regulatory Enforcement 
and Sanctions Act 2008 s 37, Schs 5, 6 (meaning of 'regulator' for the purposes of 
imposing civil sanctions), See ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) PARA 196A. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(2) THE REPRESENTATION/(vii) Exaggeration, Puff etc/716. 
When exaggeration is a representation. 


716. When exaggeration is a representation. 


Where instead of basing the exaggeration or puffing upon facts separately stated (in which 
case each of the two things stands on its own footing, and whereas the one is not a 
representation at all, the other is wholly so), the representor? intermingles it with facts, 
punctuates it by details or quantifies it by figures, the whole of the compound statement is 
deemed a representation. Thus, if the statement gives rise to a claim where the facts are 
proved to have been misstated, it is no defence to allege that the facts were buried under a 
mass of indefinite and flattering generalities’. 


1 As to who is a representor see PARAS 726-734 post. 


2 Directors etc of Central Rly Co of Venezuela v Kisch (1867) LR 2 HL 99 at 113, where, although it was 
recognised that some high colouring and even exaggeration is to be expected in a prospectus, the statements 
went far beyond mere colouring. See also Bile Beans Manufacturing Co v Davidson (1906) 8 F 1181, Ct of Sess 
(although mere puffing and exaggeration, however gross, of the merits and virtues of a remedy do not 
constitute representations, it is otherwise where statements are made as to imaginary discoveries of imaginary 
new ingredients in the drug sold). Cf Scott v Hanson (1829) 1 Russ & M 128; Dimmock v Hallett (1866) 2 Ch App 
21 (in these cases, the statement was separated into elements that amounted to representation and those that 
were mere puff: see PARA 715 note 1 ante). As to misrepresentation in offer documents generally see COMPANIES 
vol 15 (2009) PARA 1070 et seq. 
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Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(3) HOW REPRESENTATIONS MAY BE MADE/(i) Express 
Representations/717. Representations in writing, plans etc. 


(3) HOW REPRESENTATIONS MAY BE MADE 


(i) Express Representations 


717. Representations in writing, plans etc. 


The usual permanent symbols by which a representation is conveyed are words and figures 
written or printed or produced by any other equivalent means; but plans and drawings', maps?, 
pictures and photographs?, and the like, may effectively serve the same purpose. 


1 Beaumont v Dukes (1822) Jac 422; Denny v Hancock (1870) 6 Ch App 1 at 11-14; Re Arnold, Arnold v 
Arnold (1880) 14 ChD 270 at 282, 284, CA (all these were cases in which plans of property sold played an 
important part in the representation). See also S Pearson & Son Ltd v Dublin Corpn [1907] AC 351, HL 
(representation contained in, inter alia, plans and drawings prepared by the defendants’ engineer). As to the 
rules of construction to be applied when a plan is attached to or indorsed on a deed see DEEDS AND OTHER 
INSTRUMENTS Vol 13 (2007 Reissue) PARA 229. 


2 Re Mount Morgan (West) Gold Mine Ltd, ex p West (1887) 56 LT 622 (map accompanying a prospectus). As 
to misrepresentation in offer documents generally see COMPANIES vol 15 (2009) PARA 1070 et seq. 


3 Newman v Pinto (1887) 57 LT 31, CA (deceptive pictures or emblematic designs); Slingsby v Bradford 
Patent Truck and Trolley Co [1906] WN 51, CA (‘sketches' of buildings alleged to be 'photographed’). 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(3) HOW REPRESENTATIONS MAY BE MADE/(i) Express 
Representations/718. Representations by speech, gestures or demeanour. 


718. Representations by speech, gestures or demeanour. 


Speech is the most common method for the communication of a statement not in writing, but 
gestures and demeanour may be used in addition to or as an alternative to spoken language’. 


1 See Walters v Morgan (1861) 3 De GF &J 718 at 724 per Lord Campbell LC (‘a nod or a wink, or a shake of 
the head, or a smile' may constitute a representation, throwing upon a purchaser a duty of disclosure which 
otherwise would not arise); Turner v Green [1895] 2 Ch 205 at 209 per Chitty J; cf Webb v Rorke (1806) 2 Sch& 
Lef 661 at 668. As to implied representations by acts or conduct see PARAS 720-724 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(3) HOW REPRESENTATIONS MAY BE MADE/((ii) 
Representations implied from Conduct/719. Representations implied from conduct (including 
silence). 


(ii) Representations implied from Conduct 


719. Representations implied from conduct (including silence). 
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Representations may be implied from such statements as statements of existing intention, 
opinion or belief, or from absolute representations coupled with silence as to matters which it 
was the duty of the representor not to suppress’. Representations may also be implied from 
acts and conduct?. 


1 See PARA 709 ante. 


2 Generally, mere non-disclosure is not sufficient, but a partial non-disclosure may amount to a 
misrepresentation: see PARA 748 et seq post. As to who is a representor see PARAS 726-734 post. 


3 The participation of a pop group in an advertising campaign is a representation by conduct of the group's 
intention not to break up during the term of the contract: Spice Girls Ltd v Aprilia World Service BV [2002] 
EWCA Civ 15, [2002] EMLR 510. See also PARAS 720-724 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(3) HOW REPRESENTATIONS MAY BE MADE/((ii) 
Representations implied from Conduct/720. Acts and conduct in sales and purchases. 


720. Acts and conduct in sales and purchases. 


In contracts of sale, or delivery of property pursuant to a contractual or other obligation, the 
following implications from acts and conduct may be made: (1) the purchaser of goods by the 
mere act of purchasing them is deemed to represent that he has the present intention of 
paying for them:; (2) he who assumes to sell property impliedly represents that it exists and 
has some value’; (3) he who delivers or hands over or produces documents in certain 
circumstances may be held impliedly to represent thereby that they are genuine?; and (4) the 
seller of an article presenting a certain appearance to the purchaser is deemed to represent 
that the article is in fact what it purports to be, and that there has been no concealment or 
covering up of defects or other device or manoeuvre whereby the outward appearance of the 
article is made to deceive’. 


Conversely, a buyer of property who by acts and conduct conceals the merits, or depreciates 
the value, of that which is offered to him for sale is as much guilty of implied misrepresentation 
as the seller who, by the like means, conceals its faults®. In the case of sales of a marketable 
commodity, any person who rigs the market or makes a market in the shares or other 
commodity by procuring persons to enter into pretended bargains in such market at fictitious 
prices is making a false representation by acts and conduct that the bargains and prices are 
real®. 


1 See PARA 705 note 1 ante. 


2 Colt v Woollaston (1723) 2 P Wms 154 at 156-157; Richardson v Silvester (1873) LR 9 QB 34; Ajello v 
Worsley [1898] 1 Ch 274. 


3 Edinburgh United Breweries v Molleson [1894] AC 96 at 111, HL, where the handing over of books which 
the purchaser was entitled to have examined by an accountant as a condition of the sale of a business was held 
to be an implied representation that they were genuine; Marnham v Weaver (1899) 80 LT 412, where the 
putting forward as security of fictitious leases from the party to himself under an assumed name was held to be 
an implied misrepresentation of their genuineness. Cf Gage v Beauchamp (1920) 36 TLR 253, where supplying 
for payment a report of a survey of a ship was held to be merely a contract to supply a document and not to 
raise a warranty of its accuracy. See also Boyd and Forrest v Glasgow and South Western Rly Co, as reported in 
1912 SC 93 at 96, 100, 104-105, HL; and subsequent proceedings as reported in 1915 SC 20 at 27-28, HL 
(contractors undertook to construct a railway on the faith of a purported journal of borings made along the 
proposed line on behalf of a railway company; in compiling the journal the company's engineer had in good 
faith altered the reports of the persons who made the borings; it was held that the company was not guilty of 
fraud or misrepresentation). In Sony KK v Saray Electronics (London) Ltd [1983] FSR 302, CA, it was held 


Page 15 


arguable that a dealer who sells well-known branded electrical goods represents that he is in a position to 
provide a manufacturer's guarantee. In Whife v Michael Cullen & Partners [1993] EGCS 193, CA, there was held 
to be a triable issue whether a lease with deliberately complex and obscure clauses was a misrepresentation. 


4 = Jones v Bowden (1813) 4 Taunt 847 (sale of sea-damaged pimento by bulk samples, which showed no 
damage, this being only apparent on unpacking, and sending out advertisements of the sale too late to enable 
purchasers to inspect; sellers' acts and conduct treated as an implied representation that the pimento was 
sound); Lovell v Hicks (1836) 2 Y & C Ex 46 at 53-55 (sale of an invention for baking bread without the use of 
spirit or ferment, where the seller gave a demonstration which appeared to satisfy the description, but in the 
conduct of which spirit and a special ferment had been secretly introduced; acts held to have been one of the 
means whereby a misrepresentation of the nature and capacity of the invention had been made); Ormrod v 
Huth (1845) 14 M & W 651, Ex Ch (a case of 'false packing’, of which, however, the defendant was not proved to 
have known); Horsfall v Thomas (1862) 1 H & C 90 (where it was alleged, but without sufficient proof, that a 
defect in a cannon had been covered up); Fitzpatrick v Kelly (1873) LR 8 QB 337 at 342 per Quain J (when a 
person asks for butter and the tradesman, without more, sells him an article which seems to be butter, the 
representation is that the article is butter, that is, unadulterated butter). See FOOD; SALE OF GOODS AND SUPPLY OF 
SERVICES. See also Gill v M'Dowell [1903] 2 IR 463 (hermaphrodite beast sent to a sale of bullocks and heifers; 
the sending was an implied representation that the animal was either a bullock or a heifer; in this case the 
animal was described as a sort of living lie); Patterson v Landsberg & Son (1905) 7 F 675 at 681, Ct of Sess, per 
Lord Kyllachy (appearance of age presented by articles sold; silence of seller as to the fact that the articles 
were modern and equivocal language and conduct of seller amounted in themselves to representation that they 
were in fact antiques). As to falsity by omission, silence or inaction see PARAS 748-751 post. As to 
representations by conduct for the purposes of estoppel see ESTOPPEL. As to terms implied into contracts for the 
sale of goods by description See SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 Reissue) PARA 72 et seq. 


5 Walsham v Stainton (1863) 1 De GJ & Sm 678 at 689-690 (implied misrepresentation of value of shares by 
manipulating accounts). As to omission, silence or inaction see PARAS 748-751 post. 


6 National Exchange Co of Glasgow v Drew and Dick (1855) 2 Macq 103, HL; Scott v Brown, Doering, McNab 
& Co [1892] 2 QB 724, CA (conspiracy to rig market by misrepresenting value of shares). In the later case, 
citing R v De Berenger (1814) 3 M & S 67 (conspiracy by false rumours), it was said that there was no 
substantial distinction between false rumours and false and fictitious acts: see Scott v Brown, Doering, McNab & 
Co supra at 730 per Lopes LJ. A purchaser, induced to purchase shares from either of the parties to the 
proceedings by means of a fictitious premium created by those parties solely for the purpose of inducing such 
purchaser to buy, could have successfully sued either or both for a false and fraudulent misrepresentation: 
Scott v Brown, Doering, McNab & Co supra at 734 per AL Smith LJ. As to the criminal offence of conspiracy see 
CRIMINAL LAW, EVIDENCE AND PROCEDURE vol 11(1) (2006 Reissue) PARAS 66-78. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(3) HOW REPRESENTATIONS MAY BE MADE/((ii) 
Representations implied from Conduct/721. Implied representation that transaction is legal. 


721. Implied representation that transaction is legal. 


Some transactions may be carried out in either a lawful or an unlawful manner. Since the law 
presumes against illegality, the mere fact that a person enters into a transaction may raise an 
inference that he represents that all the conditions necessary for the legality of the transaction 
exist. 


Thus a shipment of goods may constitute a representation by the shipper to the shipowner that 
the goods are not being shipped on an illegal voyage’. It is possible that the sending of an 
animal to a public market may amount to a representation that it is not suffering from an 
infectious disease?. It seems that, in company matters, the declaration and payment of a 
dividend may be equivalent to a statement that profits have been earned out of which alone 
such dividend can lawfully be paid?; and the issue or delivery of fully-paid shares, where there 
has been no filed contract, raises the inference of a representation that cash has been paid for 
them, for otherwise such issue or delivery would be unlawful‘. Similarly, a representation as to 
a company's profits may involve a representation that the profits have been lawfully earned?®. 
On the other hand, if the act in question is such that it infringes no statute, and is not illegal at 
common law, no such inference arises. Thus the mere act of trading is not an implied 
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representation that the trader is of full age, because it is not generally unlawful for a minor to 
trade®; nor is the mere advertisement of an article, with the descriptive words ‘trade mark' 
added, an implied representation that the party has registered the trade mark, for it is not 
necessarily illegal to use an unregistered mark’. 


1 Mitchell, Cotts & Co v Steel Bros & Co Ltd [1916] 2 KB 610 at 614 per Atkin J. 
2 See ANIMALS vol 2 (2008) PARA 726. 


3 This would seem to be so on the principle of the case cited in note 4 infra. The question was referred to, 
but not decided, in Jackson v Turquand (1869) LR 4 HL 305 at 308-309 per Lord Hatherley LC, and at 315 per 
Lord Westbury. However, in an earlier case, the view was expressed that a payment of dividends is an implied 
declaration to the world by acts and deeds that the company has made profits which justify such a dividend: 
see Burnes v Pennell (1849) 2 HL Cas 497 at 524-525 per Lord Campbell, and at 531 per Lord Brougham. See 
also R v Lord Kylsant [1932] 1 KB 442 at 448-449, CCA, per Avory J. 


4 Bloomenthal v Ford [1897] AC 156 at 163-164, HL, per Lord Halsbury LC, and at 169 per Lord Herschell. 
This was an estoppel case, but, since a representation by conduct for the purpose of estoppel in pais is exactly 
what a representation by conduct is for the purposes of the law of misrepresentation, the authority is in point. 
As to estoppel in pais see ESTOPPEL. See alSo COMPANIES vol 14 (2009) PARA 387. 


5 Briess v Woolley [1954] AC 333, [1954] 1 All ER 909, HL (profits earned by contravening terms of 
government licence). 


6 Re Jones, ex p Jones (1881) 18 ChD 109 at 121, 125, CA. See CHILDREN AND YOUNG PERSONS vol 5(3) (2008 
Reissue) PARAS 20, 23. 


7 See Sen Sen Co v Britten [1899] 1 Ch 692; and TRADE MARKS AND TRADE NAMES vol 48 (2007 Reissue) PARAS 
101, 148. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(3) HOW REPRESENTATIONS MAY BE MADE/((ii) 
Representations implied from Conduct/722. Implied representations that representor is acting 
in a certain character. 


722. Implied representations that representor is acting in a certain character. 


Where a person, in the course of a transaction, assumes a certain character by conducting 
himself as if he possessed it, he is deemed to represent by such conduct that he does in fact fill 
that character. Thus, by the acts of sending bought and sold notes to the other party, and 
guaranteeing the performance of the contract, a person represents to the other party that he 
has a principal'; and the cases of what is usually treated as implied warranty of authority by an 
agent? may be, and occasionally have been, treated as cases of implied representations?. 
Similarly, although a distinction normally exists between mere non-disclosure and 
misrepresentation’, non-disclosure is in certain cases capable of being regarded as a 
representation (inferred from the conduct of the party in entering into and carrying through a 
particular transaction) that the transaction, so far as he knows, is of the usual and normal type, 
and that he has withheld nothing which, if revealed, would show it to be otherwise’. 


1 Wilson v Short (1848) 6 Hare 366. See also Montefiori v Montefiori (1762) 1 Wm BI 363. 


2 See AGENCY vol 1 (2008) PARA 160. As to the distinction between a representation and a warranty see PARA 
704 ante. 


3 See eg Polhill v Walter (1832) 3 B& Ad 114. 


4 See PARA 701 note 14 ante. 
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5 See PARA 748 et seq post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(3) HOW REPRESENTATIONS MAY BE MADE/(ii) 
Representations implied from Conduct/723. Personation by acts. 


723. Personation by acts. 


Personation by acts or conduct is as much representation, even though no word is said, as an 
assumption of an alias by direct statement. By acts and conduct, without language, a person 
may represent that he is associated as agent or partner with a third person, when he is not?, or 
conversely that he has no connection with a third person, when he is so connected or is in fact 
that person?. 


1 R v Barnard (1837) 7 C & P 784 (defendant appearing in cap and gown would in itself have been pregnant 
evidence from which the court should infer that he pretended he was a member of a university). As to statutory 
offences of impersonation see eg the Police Act 1996 s 90; and POLICE vol 36(1) (2007 Reissue) PARA 481. 


2 Higgons v Burton (1857) 26 LJ Ex 342; Hardman v Booth (1863) 1H & C 803; Cundy v Lindsay (1878) 3 
App Cas 459, HL. 


3 Moens v Heyworth (1842) 10 M & W 147 at 156-158; Blake v Albion Life Assurance Society (1878) 4 CPD 
94; Marnham v Weaver (1899) 80 LT 412. 


UPDATE 


723 Personation by acts 


NOTE 3--See also British Sky Broadcasting Group pic v Sky Home Services Ltd [2006] 
EWHC 3165 (Ch), [2007] IP & T 833 (traders realised that customers believed they 
were connected with a competitor; failure to correct mistaken belief constituted 
misrepresentation by conduct). 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(3) HOW REPRESENTATIONS MAY BE MADE/((ii) 
Representations implied from Conduct/724. Maintenance of deception by acts or conduct. 


724. Maintenance of deception by acts or conduct. 


Acts or conduct may be employed as a means of maintaining, by periodically repeated 
representations, a deception once initiated. For instance, by regularly transmitting to the 
supposed mortgagee sums of money exactly equivalent to the interest which would fall due on 
the mortgage, if it had been effected?, or by producing (without handing over) the title deeds of 
the property supposed to be in mortgage?, a person who has been entrusted with money to 
lend on such mortgage is making so many implied representations that the mortgage has been 
effected and is a subsisting security. 


1 Blair v Bromley (1847) 2 Ph 354; Moore v Knight [1891] 1 Ch 547; Thorne v Heard and Marsh [1895] AC 
495 at 506, HL. 
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2 Re Murray, Dickson v Murray (1887) 57 LT 223. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/(i) In general/725. 
Persons liable or entitled to relief. 


(4) PARTIES TO A REPRESENTATION 
(i) In general 


725. Persons liable or entitled to relief. 


In any proceeding in which misrepresentation is set up, the only person liable is the 
representor’, or a person whom the law deems to be the representor, and the only person 
entitled to relief is the representee?, or a person whom the law deems to be the representee, 
subject to the rules as to the transmission or devolution of such liability and title respectively, 
by reason of death, insolvency, assignment and the like’. 


1 As to who is a representor see PARAS 726-734 post. 
2 As to who is a representee see PARAS 735-741 post. 


3 As to misrepresentation as a defence against an assignee from the representor see PARA 788 post; as to 
the parties to a claim for deceit see PARAS 794-797 post; and as to the parties to a claim for rescission see PARAS 
819-822 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/(ii) The 
Representor/726. The representor. 


(ii) The Representor 


726. The representor. 


The following is a general statement of the rules for determining which persons are deemed to 
be representors. In the first place, only the person who actually made the representation is 
liable for its consequences, unless it was made on behalf of a principal or partner, in which case 
the principal or partner is deemed the representor, or one of the two representors, as the case 
may be. Secondly, an agent who has a co-agent, or who is a sub-agent, does not, merely as 
such, make the co-agent or the intermediate agent, as the case may be, liable as a principal?. 
Thirdly, where it is necessary to establish fraud, an innocent principal is liable for the fraud of 
his agent, and for this purpose it makes no difference that the principal is a corporation:. Lastly, 
all who concur in making any false representation are jointly responsible, and, if it was 
fraudulent also, are jointly and severally responsible, to the representee for the consequences’. 


1 See PARA 727 post. In claims in tort based on negligent misrepresentation, the representor's liability 
depends on whether he owed a duty of care to the representee, which may in turn depend largely on whether 
he ought to have foreseen that the statement would be acted on by the representee: see eg Yianni v Edwin 
Evans & Sons [1982] QB 438; Smith v Eric S Bush [1990] 1 AC 831, [1989] All ER 514, HL. An accountancy firm, 
engaged by company directors to help in the preparation of a share prospectus, does not owe a duty of care to 
third party shareholders for negligent misstatements which appear in the prospectus: Abbott v Strong [1998] 2 
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BCLC 420. See also PARA 735 note 2 post. As to negligent misrepresentation see PARAS 762-764, 798-801, 814 
post. 


2 See PARAS 728-729 post. 
3 See PARAS 727, 797 post. 


4 See PARAS 732-733 post. As to who is a representee see PARAS 735-741 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/((ii) The 
Representor/727. Principal liable for misrepresentation of agent. 


727. Principal liable for misrepresentation of agent. 


Any person by whose express or implied authority a representation was made is accountable to 
the representee’, if it should turn out to be false, and a claim for damages may be brought 
against the principal or the agent or against both. Where the claim is solely for rescission or 
analogous relief, the remedy is against the principal only, for the contract is made with him and 
not with the agent?, although it is possible to proceed against both the principal and the agent 
for damages and against the principal only for rescission’. 


1 As to who is a representee see PARAS 735-741 post. 


2 See Kingsnorth Trust Ltd v Bel! [1986] 1 All ER 423, [1986] 1 WLR 119, CA. The finding of agency in this 
case should now be considered in the light of Barclays Bank pic v O'Brien [1994] 1 AC 180, [1993] 4 All ER 417, 
HL, but this does not affect the principle that the principal is liable if the representor is in truth an agent. As to 
responsibility for the fraud of an agent see PARA 797 post. 


An agent is not liable under the Misrepresentation Act 1967 s 2(1) (See PARA 801 post) because there is no 
contract between the agent and the representee: Resolute Maritime Inc v Nippon Kaiji Kyokai, The Skopas 
[1983] 2 All ER 1, [1983] 1 WLR 857. 


An agent who innocently misrepresents that he has authority to act for a principal may be liable to the 
representee for breach of warranty of authority: see AGENCY vol 1 (2008) PARAS 160-161. 


As to the various classes of agents see AGENCY vol 1 (2008) PARA 11 et seq. As to partners see PARTNERSHIP. As to 
estoppel by representation see ESTOPPEL. 


As to a claim for damages see PARA 789 et seq post. 
3 Eaglesfield v Marquis of Londonderry (1878) 26 WR 540 at 541, HL, per Lord Blackburn. 


4 Goldrei, Foucard & Son v Sinclair and Russian Chamber of Commerce in London [1918] 1 KB 180, CA. As to 
claims for rescission see PARA 812 et seq post. 


UPDATE 


727 Principal liable for misrepresentation of agent 


NOTE 2--Resol/ute, cited, applied: MC! WorldCom International Inc v Primus 
Telecommunications Inc [2003] EWHC 2182 (Comm), [2004] 1 All ER (Comm) 138 
(statement by agent of subsidiary that parent company financially viable not within 
express or implied authority). 
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Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/(ii) The 
Representor/728. Position of co-agents. 


728. Position of co-agents. 


One co-agent is not liable to the representee? for the misrepresentation of another unless he 
has expressly authorised or tacitly permitted it?, or the co-agents are partners?. 


1 As to who is a representee see PARAS 735-741 post. 


2 Cargill v Bower (1878) 10 ChD 502 at 513-514; Weir v Bell (1878) 3 Ex D 238 at 245, 247-248, 250, CA; Re 
Denham & Co (1883) 25 ChD 752 at 764-765. 


3 See the Partnership Act 1890 s 6; and AGENCY vol 1 (2008) PARA 28; PARTNERSHIP vol 79 (2008) PARAS 45, 48, 
49, 58. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/(ii) The 
Representor/729. Principal and sub-agent. 


729. Principal and sub-agent. 


A sub-agent may render the ultimate principal liable if the proved circumstances of the case 
are such that the ultimate principal and the intermediate agent must be deemed to have 
intended and agreed that the latter should, or might, appoint a substitute for the purpose of 
discharging in his stead, and on behalf of the former, duties involving the making of 
representations of the character of that sued upon!?. Otherwise, direct intervention and express 
authority of the ultimate principal must be shown by evidence?. 


1 De Bussche v Alt (1878) 8 ChD 286 at 310-311, CA. 


2 Such intervention and express authority were established in Powell and Thomas v Evan Jones & Co [1905] 
1 KB 11, CA, where the principal was seeking to recover commission secretly received by the sub-agent from a 
third person. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/((ii) The 
Representor/730. When authority to make representation is implied. 


730. When authority to make representation is implied. 


A person is deemed to have the implied authority of another person to make a representation 
which is made in the course and within the scope of his employment by that other person or, in 
the case of a partnership, of the partnership business or undertaking?. In applying this rule, the 
nature of the service, employment, business or undertaking must first be proved; and the 
question then is whether making representations at all is within the class of acts incidental to 
it. If it is, the further inquiry may become necessary whether the particular representation sued 
upon belongs to the class of representations which the alleged employee, agent or partner is, 
by virtue of his employment service or the nature of the partnership business or adventure, 
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employed or authorised to make’. If the answer to both these questions is in the affirmative, 
the principal is a representor and liable as such; if the answer to either is in the negative, he is 
not?. If the misrepresentation is within the scope of the agent's employment, the principal is a 
representor, even though the misrepresentation is proved by the principal to have been in fact 
made both with the object and result of serving the agent's private ends only‘. 


1 See Barwick v English Stock Joint Bank (1867) LR 2 Exch 259 at 266, Ex Ch; Lloyd v Grace Smith & Co 
[1912] AC 716, HL. See also AGENCY vol 1 (2008) PARAS 122, 135, 151-152. As to the implied authority of partners 
see PARTNERSHIP vol 79 (2008) PARA 45 et seq. 


2 For a useful classification of the kinds of acts which, according to the doctrine of implied authority, will 
render a company liable for misrepresentation in a prospectus see Lynde v Anglo-ltalian Hemp Spinning Co 
[1896] 1 Ch 178 at 182-183 per Romer J. For an explanation of this classification see Collins v Associated 
Greyhounds Racecourses Ltd [1930] 1 Ch 1 at 22 per Luxmoore J (on appeal [1930] 1 Ch 1 at 24, CA); and 
COMPANIES vol 15 (2009) PARA 1071. As to the various classes of agents see AGENCY vol 1 (2008) PARA 11 et seq. As 
to misrepresentation in offer documents generally see COMPANIES vol 15 (2009) PARA 1070 et seq. 


3 Implied authority was not established in the following cases: Burnes v Pennell (1849) 2 HL Cas 497 at 519- 
520; Wheelton v Hardisty (1857) 8 E & B 232 at 260, 268-274, 301-302, Ex Ch; Re Northumberland and Durham 
District Banking Co, ex p Bigge (1858) 28 LJ Ch 50; Re Liverpool Borough Bank, Duranty's Case (1858) 26 Beav 
268; Re National Patent Steam Fuel Co, ex p Worth (1859) 28 LJ Ch 589; Re Royal British Bank, ex p Frowd 
(1861) 30 LJ Ch 322; New Brunswick and Canada Rly and Land Co v Coneybeare (1862) 9 HL Cas 711; Newlands 
v National Employers’ Accident Association Ltd (1885) 54 LJQB 428 at 430-431, CA; Lynde v Anglo-/talian Hemp 
Spinning Co [1896] 1 Ch 178 at 184-185; Biggar v Rock Life Assurance Co [1902] 1 KB 516 at 524-525 per 
Wright J; Hoole v Speak [1904] 2 Ch 732; M'Millan v Accident Insurance Co 1907 SC 484; Hindle v Brown (1908) 
98 LT 791, CA; Terrill v Parker and Thomas (1915) 32 TLR 48. 


However, in Gordon v Selico Co Ltd [1986] 1 EGLR 71, 18 HLR 219, CA, where a contractor made a fraudulent 
misrepresentation by deliberately covering up evidence of dry rot, both the lessors and the management 
company were implicated in the fraud because the principal shareholder of the management company was 
aware of the cover up and the lessors had invested the management agents with ostensible, if not actual, 
authority to make representations to prospective purchasers or lessees as to the condition of the premises. 


As to the offence of property misdescription see the Property Misdescriptions Act 1991 s 1; and SALE OF GOODS 
AND SUPPLY OF SERVICES vol 41 (2005 Reissue) PARA 791 et seq. 


4 See AGENCY vol 1 (2008) PARA 135; EMPLOYMENT. 


UPDATE 


730 When authority to make representation is implied 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions' for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. Certain persons or indorsements 
mentioned in this paragraph are specified for the purposes of Regulatory Enforcement 
and Sanctions Act 2008 s 37, Schs 5, 6 (meaning of 'regulator' for the purposes of 
imposing civil sanctions), See ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) PARA 196A. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/((ii) The 
Representor/731. Ratification and estoppel. 


731. Ratification and estoppel. 


Either for the purposes of proceedings to rescind a contract or for the purposes of a claim for 
damages’, a person may become liable as principal for the misrepresentation of another by 
adoption or ratification?, and by estoppel’. 
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1 As to claims for rescission see PARA 812 et seq post; and as to claims for damages see PARA 789 et seq 
post. 


2 See Hoole v Speak [1904] 2 Ch 732 at 735-736 per Kekewich J, where the law is correctly stated as to 
contract, but the statement that a principal cannot ratify his agent's tort is incorrect: see PARA 797 post. See 
also AGENCY vol 1 (2008) PARA 57 et Seq; COMPANIES vol 15 (2009) PARA 1085. 


3 Wright v Crookes (1840) 1 Scott NR 685 at 698-699. See also AGENCY vol 1 (2008) PARA 25; ESTOPPEL. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/(ii) The 
Representor/732. Liability of joint representors in proceedings for rescission. 


732. Liability of joint representors in proceedings for rescission. 


It seems that where two or more persons contract with another person and the contract is 
induced by misrepresentation made by them or on their behalf, they are jointly and severally 
liable to repay to the representee! any money declared to be repayable to him and to pay any 
indemnity granted to him by way of ancillary relief, in proceedings brought by him for the 
rescission of the contract?. In such a case, it seems that if one of the representors pays the 
whole or more than his proportionate share of the money repayable or payable to the 
representee, he is entitled to contribution against the other representors?. 


1 As to who is a representee see PARAS 735-741 post. 


2 See eg the order in Newbigging v Adam (1886) 34 ChD 582 at 584, CA; varied on appeal sub nom Adam v 
Newbigging (1888) 13 App Cas 308, HL. As to claims for rescission see PARA 812 et seq post. 


3 See eg Re Direct Birmingham, Oxford, Reading and Brighton Rly Co, Spottiswoode's Case, Amsinck's Case 
(1855) 6 De GM & G 345. As to contribution see CONTRACT; EQUITY. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/(ii) The 
Representor/733. Liability of joint representors in claim for deceit. 


733. Liability of joint representors in claim for deceit. 


Where a misrepresentation is made by more than one person, and is made fraudulently, then, 
in a claim for damages, all those who concurred in the fraud are, as in the case of any other 
tort, both jointly and severally answerable to the representee? for the whole amount of the 
damages’. A judgment recovered against one such representor is not a bar to a claim against 
any other representor?. Each of the representors may recover contribution from any of the 
others to an amount which the court considers just and equitable, having regard to the extent 
of that person's responsibility for the damage in question‘. 


1 As to who is a representee see PARAS 735-741 post. 


2 Cullen v Thomson's Trustees and Kerr (1862) 4 Macq 424 at 432-433, HL; Swift v Winterbotham (1873) LR 
8 QB 244 at 254 (revsd sub nom Swift v /ewsbury (1874) LR 9 QB 301, Ex Ch, but this statement of the law 
unimpeached); Phosphate Sewage Co v Hartmont (1877) 5 Ch D 394 at 456, CA; Re Collie, ex p Adamson 
(1878) 8 ChD 807 at 819-820, CA. See also Thomas Saunders Partnership v Harvey (1989) 30 ConLR 103 
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(company made a fraudulent representation in the process of obtaining a sub-contract; company went into 
liquidation; it was held that the managing director who was the author of the letter containing the 
misrepresentation and who knew it was untrue was personally liable). See generally TORT. 


3 See the Civil Liability (Contribution) Act 1978 s 3; and DAMAGES vol 12(1) (Reissue) PARAS 833, 838; TORT vol 
45(2) (Reissue) PARAS 348, 648, 655. 


4 See ibid ss 1, 2; and DAMAGES vol 12(1) (Reissue) PARAS 838 et seq, 1117-1118; TORT vol 45(2) (Reissue) 
PARA 350 et seq. As to the effect of the running of time upon a right to claim for contribution see LIMITATION 
PERIODS vol 68 (2008) PARAS 1006-1007. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/(ii) The 
Representor/734. Burden of proof as to representor. 


734. Burden of proof as to representor. 


The burden is on the representee? of establishing that the representation was made by the 
person alleged to be the representor or, where he is not alleged to have personally made it, 
with his authority?. Where either personal representation or express authority is relied on by 
the representee, the questions whether the alleged representation was made, and whether 
express authority was given, are questions of fact?, subject to the question of law whether 
there is any evidence in support of either allegation. Where implied authority is relied on, it is 
necessary that the circumstances proved or admitted to exist should be such that the 
existence of an agency is capable of being inferred from them; subject to this, it is a question 
of fact what the nature and terms of the employment or business were in the particular case, or 
what were the duties of the alleged agent>, but it is a question of law whether from the proved 
or admitted facts in relation to these matters the authority is to be implied’. 


1 As to who is a representee see PARAS 735-741 post. 


2 See eg Lynde v Anglo-Italian Hemp Spinning Co [1896] 1 Ch 178 at 184-185; Newlands v National 
Employers' Accident Association Ltd (1885) 54 LJQB 428, CA; Barnett v South London Tramways Co (1887) 18 
QBD 815, CA. 


3 See eg Ludgater v Love (1881) 44 LT 694, CA, where it was left to the jury to say whether the vendor's son 
had in fact made the alleged representation and whether the vendor had authorised his son to make the 
representation. 


4 See Thorne v Heard and Marsh [1895] AC 495 at 502, HL. 


5 In Newlands v National Employers' Accident Association Ltd (1885) 54 LJQB 428 at 430-431, CA, it was 
pointed out that no ‘practice or regular course of business' had been established by evidence to support the 
allegation that the secretary had authority to make a statement of the kind which he had made, and that, in the 
absence of such evidence, it was a conclusion of law that no such implication of authority could be made. In 
British Mutual Banking Co Ltd v Charnwood Forest Rly Co (1887) 18 QBD 714 at 716-719, CA, the jury found 
that the company secretary had been held out as a person to answer inquiries, but the Court of Appeal held 
that, from the whole of the proved and found facts, no authority could be inferred in law. So in Banbury v Bank 
of Montreal [1918] AC 626, HL, it was held that there was no evidence before the members of the jury on which 
they could, as reasonable men, find that a branch manager of a bank had authority to give, on behalf of the 
bank, advice to the representee as to his investments. 


6 Mackay v Commercial Bank of New Brunswick (1874) LR 5 PC 394 at 415-416; and see the cases cited in 
note 5 supra. 
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Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/(iii) The 
Representee/735. The representee. 


(iii) The Representee 


735. The representee. 


A representee in law includes: (1) any person to whom the representation was physically and 
directly made, or any principal or partner of such person; (2) any specific person, not coming 
within the description in head (1) above, but whom the representor’, either actually or in 
contemplation of law, intended the representation to reach and influence; and (3) any 
individual member of the public, or of a class, who has acted upon a representation addressed 
to the public or the class’. 


1 As to who is a representor see PARAS 726-734 ante. 


2 These three categories of representee are included in the comprehensive proposition laid down in Swift v 
Winterbotham (1873) LR 8 QB 244 at 253 per Lord Cockburn CJ; on appeal sub nom Swift v /ewsbury (1874) LR 
9 QB 301, Ex Ch. As to representations made to a class see PARA 741 post. 


In tort cases, a person may be liable to a third person for a statement made to another person and for another 
purpose if he knows the statement is likely to be relied on by that third person: see Smith v Eric S Bush [1990] 1 
AC 831, [1989] All ER 514, HL (valuer who valued a house for a building society for the purposes of a mortgage 
application may be liable to the intending purchaser of the house). See also PARA 726 note 1 ante. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/((iii) The 
Representee/736. Person to whom representation made or his principal or partner. 


736. Person to whom representation made or his principal or partner. 


If a representation is made individually and exclusively to one particular person, with no other 
person in contemplation, the person to whom the representation is made is obviously the sole 
representee. It is equally plain that if the representation is made to one person with knowledge 
on the part of the representor: that the person to whom it is made is merely the agent of a 
particular principal (or of someone who, although undisclosed at the time, turns out to be that 
principal) for the purpose of receiving and transmitting the representation to the principal, the 
only representee is the principal, the person to whom the representation is made being the 
mere messenger or medium through whom the representation is conveyed?. 


On the other hand the representation may be made to one person through another but with the 
intention that the person through whom the representation is conveyed will also be influenced 
and act on it, as where the representor knows or believes that the two persons in question are 
partners or joint-contractors or associates in the business which it is to bring about; in sucha 
case either or each of the persons in question, if either or each acts on the faith of the 
representation, is deemed a representee’. 


1 As to who is a representor see PARAS 726-734 ante. 


2 See eg Haycraft v Creasy (1801) 2 East 92; Gilbert v Endean (1878) 9 ChD 259, CA. 
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3 Thus, generally speaking, in cases of marine insurance, a representation to the first underwriter extends to 
the others: Barber v Fletcher (1779) 1 Doug KB 305 at 306 per Lord Mansfield CJ. See also PARA 737 post; and 
INSURANCE vol 25 (2003 Reissue) PARA 415. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/(iii) The 
Representee/737. Person to whom representation is intended to be passed on. 


737. Person to whom representation is intended to be passed on. 


A second class of case arises where one person makes a representation to another person, 
either with an express direction or authority to repeat it to a third person, or with intent that it 
should come to the third person's notice and be acted upon by him. Such an intent is presumed 
in law on proof of the fact that the representor: contemplated at the time that the person to 
whom the representation was made would pass it on to the third person for him to act upon?, or 
subsequently, but before the third person acted upon it, knew that the person to whom it was 
made had in fact so passed it on to the third person for that purpose?. In any such case the 
third person is a representee’. The person to whom the representation was made may also be a 
representee, depending on all the circumstances of the individual case’. 


1 As to who is a representor see PARAS 726-734 ante. 


2 See Langridge v Levy (1837) 2M & W 519 at 520-521, 530-532 (affd sub nom Levy v Langridge (1838) 4M 
& W 337, Ex Ch), where the plaintiff's father, to whom the representation concerning the gun sold to him was 
personally made, expressly informed the defendant that the gun was intended for use by the plaintiff as well as 
by the father himself; Swift v Winterbotham (1873) LR 8 QB 244 (varied sub nom Swift v Jewsbury (1874) LR 9 
QB 301, Ex Ch, but not on the ground that the plaintiff was not in law a representee), where it was proved that 
the nature of banking business was such that it must have been within the contemplation of the defendant 
when the representation was made that it would or might be communicated to the customer of the bank on 
whose behalf it was sought, namely the plaintiff. Cf Hosegood v Bull (1876) 36 LT 617, where a bank manager's 
letter was held not to have been intended to be communicated to the plaintiff; Parsons v Barclay & Co Ltd and 
Goddard (1910) 103 LT 196, CA, a similar case of a banker's confidential report, where the misrepresentation 
was held not to be such as would found an action for deceit; Robinson v National Bank of Scotland 1916 SC 154, 
HL, a case of a bank manager's letter to another bank containing statements meant to influence such persons 
as should be interested in the subject matter of the letter, applied in Hedley Byrne & Co Ltd v Heller & Partners 
Ltd [1964] AC 465, [1963] 2 All ER 575, HL. See also Fortune v Young 1918 SC 1 (letter testifying to financial 
position of a proposed tenant, not addressed to anyone, but written in order that it should be shown to the 
landlord and his factor); Gross v Lewis Hillman Ltd [1970] Ch 445, [1969] 3 All ER 1476, CA (misrepresentation 
regarding property sued upon by the assignees of the representee). As to statutory restrictions on claims upon 
representations as to credit see PARA 804 post. 


3 Pilmore v Hood (1838) 5 Bing NC 97 at 105-106, 108-109. 
4 See the cases cited in note 2 supra; and PARA 736 note 3 ante. 


5 In general, if the representation is made to one person for the sole purpose of his passing it on as a mere 
distributing agent to another, the person to whom it is made is not a representee (See PARA 736 ante); but, if it 
is intended that the person to whom the representation is made should act upon it himself as well as pass it on 
(see eg Langridge v Levy (1837) 2M & W 519; affd sub nom Levy v Landgridge (1838) 4M & W 337, Ex Ch), 
both that person and the person to whom it is intended that the representation should be passed on are 
representees. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/(iii) The 
Representee/738. Members of public or particular section of the community. 


Page 26 


738. Members of public or particular section of the community. 


If a representation is addressed to the public at large or to some section of the community in 
order to induce members of it to take a particular course, for example, to apply for or purchase 
shares in a company’, to give value for a bill of exchange?, to bid at an auction?, to apply fora 
situation‘ or to travel by a particular train®, and a member of the public or person belonging to 
the section of the community in question is induced by the representation to take the course in 
question, that member or person is entitled to all such rights as he would have been entitled to 
if the representation had been addressed to him individually®. 


1 As to misrepresentation in offer documents generally see COMPANIES vol 15 (2009) PARA 1070 et seq. It has 
been held that the fact that a company report is marked with a direction that it is for the use of shareholders 
only does not necessarily prevent it from constituting a representation to the public: Re Royal British Bank, ex p 
Brockwell (1857) 26 LJ Ch 855 at 859, 862. As to the principle that a contract made for the purpose of 
committing a fraud on the public cannot be enforced see CONTRACT. 


2 Polhill v Walter (1832) 3 B & Ad 114; West London Commercial Bank v Kitson (1884) 13 QBD 360, CA (bills 
accepted fraudulently). As to the liability of an agent see FINANCIAL SERVICES AND INSTITUTIONS vol 49 (2008) PARA 
1476. 


3 Robinson v Wall (1847) 2 Ph 372 at 374-375 (property advertised to be sold at auction without reserve; 
secret agreement for bidding on behalf of vendor; specific performance against purchaser not granted). 


4 See R v Silverlock [1894] 2 QB 766, CCR, where, in an indictment for obtaining a cheque by false 
pretences, a count which averred that a fraudulent newspaper advertisement for a housekeeper was a false 
pretence to Her Majesty's subjects was held to be good, although it did not allege that the false pretence was 
made to a particular person. As to the offence of obtaining a pecuniary advantage by deception see CRIMINAL 
LAW, EVIDENCE AND PROCEDURE vol 11(1) (2006 Reissue) PARA 312. 


5 Denton v Great Northern Rly Co (1856) 5 E & B 860, where an intending passenger was held to be entitled 
to recover for damage sustained as a result of the cancellation of a train mentioned in a railway timetable. 


6 The principle is the same as that on which it has been held that, although a contract cannot be made with 
the world, an offer can be made to the public in general, which, when any person accepts the offer by acting 
upon it, becomes a contract with that person: Carlill v Carbolic Smoke Ball Co [1893] 1 QB 256 at 262, 268-269, 
CA; and see CONTRACT. 
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739. Burden of proof as to representee. 


It is incumbent on the party who asserts his right to relief in respect of a misrepresentation to 
allege, and, having so alleged, to prove, that he was the representee, or one of the 
representees:. The question whether the party claiming relief in respect of any 
misrepresentation was or was not a representee is a question of fact, and the subject, 
therefore, of evidence’; but the question whether there is any evidence of this fact, and also all 
questions which may arise whether, on the proved and admitted facts of the case, the 
representation was made to the alleged representee, are questions of law?. 


1 In Behn v Kemble (1859) 7 CBNS 260, the omission to aver that any representation was made to the 
plaintiff was one of several omissions which made a count in the declaration bad. As to proof see generally the 
cases cited in the notes to paras 735-738 ante; the text and notes 2-3 infra; and PARAS 740-741 post. 
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2 Such evidence was given in Swift v Winterbotham (1873) LR 8 QB 244; on appeal sub nom Swift v 
Jewsbury (1874) LR 9 QB 301, Ex Ch (banking practice). See also Bedford v Bagshaw (1859) 4H & N 538; and 
PARA 741 note 2 post. 


3 See Gerhard v Bates (1853) 2 E & B 476; Bedford v Bagshaw (1859) 4H & N 538; Swift v Winterbotham 
(1873) LR 8 QB 244 (on appeal sub nom Swift v Jewsbury (1874) LR 9 QB 301, Ex Ch); R v Aspinall (1876) 2 QBD 
48, CA; R v Silverlock [1894] 2 QB 766, CCR; Andrews v Mockford [1896] 1 QB 372, CA; Salaman v Warner 
(1891) 65 LT 132, CA. 
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740. Proof where representation transmitted indirectly to alleged representee. 


Where the alleged representee is an individual to whom the representation was not made 
directly, but passed on through a third person, proof is required of the representor's? intention 
(actual or presumptive) to influence and mislead him by the transmission of the representation 
through that channel?. 


1 As to who is a representor see PARAS 726-734 ante. 


2 Longmeid v Holliday (1851) 6 Exch 761 at 766; Collins v Cave (1860) 6 H & N 131 at 134, Ex Ch; Barry v 
Croskey (1861) 2 John & H 1 at 23-24; Le Lievre v Gould [1893] 1 QB 491 at 497-499, 502, CA, where it was said 
that Cann v Willson (1888) 39 ChD 39 (in which a contrary view had been expressed) was no longer law; 
Edinburgh United Breweries Ltd v Molleson [1894] AC 96 at 109-112, 114, HL. It has been pointed out, in 
discussing Levy v Langridge (1838) 4 M & W 337, Ex Ch (see PARA 737 note 2 ante), that if a friend of the father 
or son had used the gun with the permission of either of them, or a stranger, without such permission, had used 
it, such a person would not have had a cause of action as a representee: see Blakemore v Bristol and Exeter Rly 
Co (1858) 8 E & B 1035 at 1052-1053; Barry v Croskey supra at 17-18, 24. It has been held to be an indictable 
offence to conspire to raise the price of public funds by false rumours: see R v De Berenger (1814) 3M & S 67; 
R v Aspinall (1876) 2 QBD 48, CA. However, doubts have been expressed whether those who purchased funds 
on the faith of rumours could have been deemed representees in civil proceedings against the defendant: see 
Barry v Croskey supra at 18-19 per Wood V-C; Andrews v Mockford [1896] 1 QB 372 at 384-385, CA, per Rigby 
LJ. As to indictable conspiracy see CRIMINAL LAW, EVIDENCE AND PROCEDURE vol 11(1) (2006 Reissue) PARA 78. As to 
the circumstances in which a conspiracy gives rise to a civil right of action see generally TORT. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(4) PARTIES TO A REPRESENTATION/(iii) The 
Representee/741. Proof where representation made to class. 


741. Proof where representation made to class. 


Where the representation is made to a class of which the alleged representee claims to be a 
member, it must be clearly established that he was one of the persons to whom the 
representor: contemplated that the representation should be made. If it is found that, although 
a certain class of persons was intended to be deceived by the representation, that class was 
not the particular class to which the representee belongs, but a different or a smaller one, the 
burden of proof is not discharged; as, for instance, where a person claims to have been induced 
to purchase shares in the market by a document the primary function of which is to induce, not 
purchases in the market, but applications for allotment?, or vice versa‘, or where a company 
complains of fraudulent statements made by its officers or agents, not to it, but to the public:, 
or where a member of the public, as such, claims to have sustained injury in consequence of a 
misrepresentation addressed to a more limited class of which he is not a member‘. 
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1 As to who is a representor see PARAS 726-734 ante. 

2 Bedford v Bagshaw (1859) 4 H & N 538 at 548 per Pollock CB and Bramwell B, where the defendants had 
obtained a quotation of shares by misrepresentation and the plaintiff, having purchased shares in reliance on 
the quotation, was held entitled to recover. See, however, the criticism of the application of the principles to the 
facts of this particular case in Peek v Gurney (1873) LR 6 HL 377 at 396-397 per Lord Chelmsford. 

3 For the principle that the function of an offer document is normally exhausted when the shares are issued 
see COMPANIES vol 15 (2009) PARA 1084. As to misrepresentation in offer documents generally see COMPANIES vol 
15 (2009) PARA 1070 et seq. 

4 Re National Patent Steam Fuel Co, ex p Worth (1859) 28 LJ Ch 589. 


5 Vigers v Pike (1842) 8 Cl & Fin 562 at 646-647, HL; Overend & Gurney Co v Gibb (1872) LR 5 HL 480 at 
501; Re Ambrose Lake Tin and Copper Mining Co, ex p Taylor, ex p Moss (1880) 14 ChD 390 at 397, 399, CA. 


6 Blakemore v Bristol and Exeter Rly Co (1858) 8 E & B 1035. 
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(5) MISREPRESENTATION 
(i) Falsity 


742. What constitutes falsity. 


A representation is deemed to have been false, and therefore a misrepresentation, if it was at 
the material date? false in substance and in fact. For the purpose of determining whether there 
has or has not been a misrepresentation at all, the representor's? knowledge, belief or other 
state of mind is immaterial?, save in cases where the representation relates to the representor's 
state of mind, although his state of mind is of the utmost importance for the purpose of 
considering whether the misrepresentation was fraudulent?. 


1 See PARAS 753-754 post. 
2 As to who is a representor see PARAS 726-734 ante. 


3 Cf R v Aspinall (1876) 2 QBD 48 at 57, CA (although the defendant had a criminal intent and believed his 
statement was false, if in fact by chance the statement was not incorrect, the charge was not supported). 


4 As to fraudulent misrepresentation see PARA 755 et seq post. 
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743. Standard for determining falsity. 


The standard by which the truth or falsity of a representation is to be judged is that if material 
circumstances are incorrectly stated, that is to say, if the discrepancy between the facts as 
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represented and the actual facts is such as would be considered material by a reasonable 
representee?, the representation is false; if otherwise, it is not. Another way of stating the rule 
is to say that substantial falsity is, on the one hand, necessary, and, on the other, adequate, to 
establish a misrepresentation’. It results from the foregoing statement that where the entire 
representation is a faithful picture or transcript of the essential facts, no falsity is established, 
even though there may have been any number of inaccuracies in unimportant details?. 
Conversely, if the general impression conveyed is false, the most punctilious and scrupulous 
accuracy in immaterial minutiae will not render the representation true’. 


1 As to who is a representee see PARAS 735-741 ante. 


2 The two forms of stating the rule are combined, as regards marine insurance, in the Marine Insurance Act 
1906 s 20(4), which provides that a representation as to a matter of fact is true, if it be substantially correct, 
that is to say, if the difference between what is represented and what is actually correct would not be 
considered material by a prudent insurer: see INSURANCE vol 25 (2003 Reissue) PARAS 408, 411. 


3 See Pawson v Watson (1778) 2 Cowp 785 at 788-790, where Lord Mansfield CJ insists on the distinction, in 
this respect, between a representation, where substantial falsity must be proved, and a warranty, where exact 
correspondence between the word and the fact is the very thing contracted for, and where, therefore, literal 
deviation constitutes a breach. Cf the observations in Thomson v Weems (1884) 9 App Cas 671 at 683-684, 

689, HL; Hambrough v Mutual Life Insurance Co of New York (1895) 72 LT 140 at 141-142, CA. Illustrations of 
inaccuracies held or found to be not substantial or material are to be found in Dobson v Sotheby (1827) Mood & 
M 90 at 92; Adamson v Evitt (1830) 2 Russ & M 66 at 72; Bartlett v Salmon (1855) 6 De GM & G 33 at 42; 
Denton v Macneil (1866) LR 2 Eq 352; Bear v Stevenson (1874) 30 LT 177, PC; McKeown v Boudard-Peveril Gear 
Co (1896) 65 LJ Ch 735 at 736-737, CA; Seddon v North Eastern Salt Co Ltd [1905] 1 Ch 326 at 335. 


4 See Arnison v Smith (1889) 41 ChD 348 at 370-373, CA; Aaron's Reefs Ltd v Twiss [1896] AC 273 at 281, 
HL. 
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744. Burden of proof of falsity. 


Since in every form of proceeding based on misrepresentation a misrepresentation of some 
kind must be established, it follows that the burden of alleging and proving that degree of 
falsity which is required for the representation to be a misrepresentation rests, in every case, 
on the party who sets it up?. 


1 Vernon v Keys (1810) 12 East 632 (affd (1812) 4 Taunt 488, Ex Ch) (judgment arrested because no 
unequivocal falsehood averred); Hallows v Fernie (1868) 3 Ch App 467 at 477 (the precise representation must 
be distinctly stated); Bodger v Nicholls (1873) 28 LT 441 (no proof that the animal was not sound, even 
assuming an implied representation that it was); Me/bourne Banking Corpn v Brougham (1882) 7 App Cas 307 
at 314-315, PC; Smith v Chadwick (1884) 9 App Cas 187 at 190-192, HL; Goldstein v Salvation Army Assurance 
Society [1917] 2 KB 291 at 294 per Rowlatt J. 
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745. Questions of law and fact. 
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If the representation is contained in a document, or if, when orally made, its terms are 
admitted or proved, and there are no surrounding circumstances of such a nature as to suggest 
an artificial or special meaning, or the possibility of several meanings, the question of what 
sense should be attributed to it is a question of law to this extent, that it is for the court to say 
whether it is capable of the meaning alleged, or, on the other hand, whether it admits of any 
interpretation other than that alleged. Subject to this principle, every question as to the sense 
which the representation in fact bore, or would have conveyed in the context in which it was 
made to the mind of the representee?, is an issue of fact, as to which (in the case of a 
suggested special sense, at all events) evidence is admissible, and may even be necessary’. 


1 Bellairs v Tucker (1884) 13 QBD 562 at 575, DC; Moore v Explosives Co Ltd (1887) 56 LJQB 235, CA. See 
PARAS 711 ante, 766 post. 


2 As to who is a representee see PARAS 735-741 ante. 


3 Woodhouse v Swift (1836) 7 C & P 310; Foster v Mentor Life Assurance Co (1854) 3 E & B 48 at 71-74, 77- 
81; Clarke v Dickson (1859) 6 CBNS 453 at 469-471; Charlton v Hay (1875) 32 LT 96; Smith v Chadwick (1884) 
9 App Cas 187 at 195, HL. As to evidence being admissible and necessary see Sen Sen Co v Britten [1899] 1 Ch 
692 at 696 per Stirling J; Re Carvino Trade Mark [1911] 2 Ch 572 at 581, CA. See further PARA 766 post. 
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(ii) Construction of Representation 


746. Unambiguous representations. 


If according to the ordinary rules of construction! a representation was reasonably and 
naturally capable of bearing only one meaning, its truth or falsity must normally be determined 
on the assumption that it bore that meaning?. In general a representee? cannot establish falsity 
by putting an unnatural or strained interpretation on the words used, although he may prove 
that in fact he so understood them‘; nor can a representor® escape liability by showing that he 
intended his representation to bear some meaning other than the only meaning which it was 
naturally capable of bearing’. 


However, there may be exceptional cases in which a representee can prove that the 
representation, although true in the natural sense of the words used, was both understood, and 
intended by the representor to be understood, in a sense other than that which it naturally 
bears’, or the representor can show that the representation, although untrue in its natural 
meaning, was understood in some other meaning by the representee so that the representee 
was not deceived. 


1 As to these rules in their application to written documents see DEEDS AND OTHER INSTRUMENTS vol 13 (2007 
Reissue) PARA 164 et seq. 


2 See eg Smith v Chadwick (1884) 9 App Cas 187 at 190, HL, per the Earl of Selborne LC, and at 202 per 
Lord Bramwell. 


3 As to who is a representee see PARAS 735-741 ante. 


4 Schroeder v Mend! (1877) 37 LT 452 at 453, CA, per Bramwell LJ. See also Hallows v Fernie (1868) 3 Ch 
App 467 at 476 (ambiguous representation). 


B) As to who is a representor see PARAS 726-734 ante. 
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6 See Arnison v Smith (1889) 41 ChD 348 at 368, CA. See also Greenwood v Leather Shod Whee/ Co [1900] 1 
Ch 421 at 434, CA (liability for misstatements in prospectuses); and COMPANIES vol 15 (2009) PARA 1073. As to 
misrepresentation in offer documents generally see COMPANIES vol 15 (2009) PARA 1070 et seq. 


7 See eg Moens v Heyworth (1842) 10 M & W 147 at 158-159 per Alderson B (a true statement which is 
intended to be disbelieved may be a lie); Piggott v Stratton (1859) 1 De GF & J 33 at 50 (representation literally 
true, but intended to be understood as conveying more than its literal meaning). 
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747. Ambiguous representations. 


Where the representation genuinely and reasonably can have more than one meaning, the 
representee? must show in which of the possible senses he understood it, and that in that sense 
it was false. Where he is able so to do, the fact that it might have been understood in a 
different sense, which was not false, will not avail the representor?. Furthermore, the use of an 
ambiguous representation may be indicative of fraud on the part of the representor where it 
can be shown that the ambiguity was employed for the purpose of misleading the representee; 
so that, where it has in fact misled the representee, the representee may successfully maintain 
a claim for deceit, notwithstanding the fact that the representation might have been construed 
in a sense which was not false’. 


1 As to who is a representee see PARAS 735-741 ante. 


2 Smith v Chadwick (1884) 9 App Cas 187, HL. See also Vernon v Keys (1810) 12 East 632 at 636 per Lord 
Ellenborough CJ (affd (1812) 4 Taunt 488, Ex Ch); Hallows v Fernie (1868) 3 Ch App 467 at 487 per Lord 
Chelmsford LC; Arkwright v Newbold (1881) 17 ChD 301 at 324, CA, per Cotton LJ; Capel & Co v Sim's Ships 
Compositions Co Ltd (1888) 58 LT 807 at 808 per Kekewich J. As to similar rules applicable to the doctrine of 
estoppel by representation see ESTOPPEL. 


3 As to who is a representor see PARAS 726-734 ante. 


4 Smith v Chadwick (1884) 9 App Cas 187 at 201, HL, per Lord Blackburn (‘if, with intent to lead the plaintiff 
to act upon it, they put forth a statement which they know may bear two meanings, one of which is false to 
their knowledge, and thereby the plaintiff, putting that meaning upon it, is misled, | do not think they could 
escape by saying he ought to have put the other. If they palter with him, in a double sense, it may be that they 
lie like truth, but I think they lie, and it is a fraud'); Low v Bouverie [1891] 3 Ch 82 at 113, CA, per Kay LJ. See 
also Lee v Jones (1864) 17 CBNS 482 at 496. As to claims for deceit see PARA 789 et seq post. 
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(iii) Falsity by Omission, Silence or Inaction 


748. When silence constitutes falsity. 


There are two main classes of case in which reticence may contribute to establish a 
misrepresentation: (1) where known material qualifications of an absolute statement are 
omitted?; and (2) where the circumstances raise a duty on the representor? to state certain 
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matters, if they exist, and where, therefore, the representee? is entitled as against the 
representor to infer their non-existence from the representor's silence as to them‘. 


1 See PARA 749 post. 
2 As to who is a representor see PARAS 726-734 ante. 
3 As to who is a representee see PARAS 735-741 ante. 


4 See PARAS 750-751 post. As to the corresponding rules which apply in relation to estoppel by 
misrepresentation see ESTOPPEL. 
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749. Omission of qualifications. 


Any omission from a statement of reference to qualifying or supplementary facts and 
circumstances, such as to make what is stated so one-sided, or so absolute, a version of the 
entirety of the facts as to amount to a travesty, and not an accurate summary, iS enough to 
establish a misrepresentation:. The representor? must not merely abstain from positive 
falsehood; he must not knowingly or willingly omit anything which is required to render 
completely true that which without it is not completely true?. A statement which omits such 
matters is a lie in one of its most dangerous and insidious forms‘. However, mere 
incompleteness is not a factor in misrepresentation; it must always be proved clearly that it 
rendered what was stated fallacious and false’. 


1 Oakes v Turquand and Harding (1867) LR 2 HL 325 at 342 per Lord Chelmsford; Peek v Gurney (1873) LR 6 
HL 377 at 403 per Lord Cairns, where the process in question is characterised as 'such a partial and 
fragmentary statement of fact as that the withholding of that which is not stated makes that which is stated 
absolutely false'; Arkwright v Newbold (1881) 17 ChD 301 at 318, CA. 


The rules of construction have been applied rigorously to: (1) cases of sales and purchases (Coverley v Burrell 
(1821) 5 B & Ald 257; Brandling v Plummer (1854) 2 Drew 427; Dimmock v Hallett (1866) 2 Ch App 21; Denny v 
Hancock (1870) 6 Ch App 1; Jones v Rimmer (1880) 14 ChD 588 at 591, CA; Nottingham Patent Brick and Tile 
Co v Butler (1886) 16 QBD 778, CA; Re Davis and Cavey (1888) 40 ChD 601 at 605; Hepworth v Pickles [1900] 1 
Ch 108 at 111-112; Baker v Moss (1902) 66 JP 360; Mahomed Kala Mea v Harperink (1908) 25 TLR 180, PC); (2) 
offer documents of companies (See COMPANIES vol 15 (2009) PARA 1070 et seq); (3) cases of representation as to 
the credit and dealings of a third person (Tapp v Lee (1803) 3 Bos & P 367; Ames v Milward (1818) 8 Taunt 637; 
Lee v Jones (1864) 17 CBNS 482 at 498); and (4) compromises (Brooke v Lord Mostyn (1864) 2 De GJ & Sm 373 
(revsd, without affecting the law as laid down in the court below, sub nom Mostyn v Brooke (1866) LR 4 HL 
304); Gilbert v Endean (1878) 9 ChD 259 at 268, 270, CA). See also eg Re Mount Morgan (West) Gold Mine Ltd, 
ex p West (1887) 56 LT 622 at 624 (document quoted in prospectus; omission of important qualification upon 
statement quoted). As to statements as to the effect of documents see PARAS 713-714 ante. 


2 As to who is a representor see PARAS 726-734 ante. 


3 See eg Brandling v Plummer (1854) 2 Drew 427 at 430 (particulars of sale); and SALE OF LAND vol 42 
(Reissue) PARA 83. As to the offence of property misdescription see the Property Misdescriptions Act 1991 s 1; 
and SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 Reissue) PARA 791 et seq. As to misrepresentation in offer 
documents generally see COMPANIES vol 15 (2009) PARA 1070 et seq. 


4 See Tapp v Lee (1803) 3 Bos & P 367 at 371 per Chambre J; Foster v Charles (1830) 6 Bing 396 at 403 per 
Park J. 


5 Re Coal Economising Gas Co, Gover's Case (1875) 1 ChD 182 at 199, CA, per Brett J; McKeown v Boudara- 
Peveril Gear Co (1896) 65 LJ Ch 735 at 736, CA, per Rigby LJ; Re Christineville Rubber Estates Ltd (1911) 28 TLR 
38. 
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UPDATE 


749 Omission of qualifications 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions' for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. Certain persons or indorsements 
mentioned in this paragraph are specified for the purposes of Regulatory Enforcement 
and Sanctions Act 2008 s 37, Schs 5, 6 (meaning of 'regulator' for the purposes of 
imposing civil sanctions), See ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) PARA 196A. 
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750. When non-disclosure involves misrepresentation. 


There is another type of reticence or inaction which may, in certain circumstances, and where 
certain relations exist between the parties, amount to a representation of the non-existence of 
the matters as to which silence has been observed. Where a person has said something to 
another, a duty may at once arise to say more, and if he fails to discharge this duty his 
reticence from that point becomes an implied misrepresentation, although complete silence 
throughout the transaction would not have amounted to, or have afforded any evidence of, 
misrepresentation, or even of actionable non-disclosure?. This duty may arise in the case of a 
continuing representation?. There are other cases where, in the course of the negotiations, the 
representor lets fall something which, whether he so intended or not, he at once perceives, or 
ought to perceive, to be exercising a delusive influence on the representee's mind, and where, 
by not correcting the delusion, he is deemed to confirm and perpetuate it, and so to 
misrepresent?. 


Again, in certain circumstances raising a duty to declare the whole truth, a misrepresentation 
may be made by silence, if the representor fails to contradict a statement, erroneous to his 
knowledge, which has been made to him by the representee, or which he knows to have been 
made by, or to, the representee to, or by, a third person. Standing by, and inaction and 
reticence, in such circumstances may amount either to a tacit adoption by the person keeping 
silence of another's misrepresentation as his own, or a tacit confirmation of another's error as 
truth?. 


Lastly, there are certain cases which are usually classed as belonging rather to the province of 
non-disclosure, pure and simple, than to that of misrepresentation proper, which, nevertheless, 
have been regarded as illustrations of positive, though implied, misrepresentation®. 


1 Stikeman v Dawson (1847) 1 De G & Sm 90 at 104; Walters v Morgan (1861) 3 De GF &J 718 at 723-724; 
Central Rly Co of Venezuela (Directors etc) v Kisch (1867) LR 2 HL 99 at 114 (the suppression of a fact will often 
amount to a misrepresentation); Davies v London and Provincial Marine Insurance Co (1878) 8 ChD 469 at 475 
per Fry J (in relation to contracts other than contracts requiring good faith as a matter of law, the duty of 
disclosure may arise from circumstances which occur during the negotiation, eg the subsequent discovery by 
the representor that what he had originally stated was false at the time, or the supervening of facts rendering 
false what was originally true); Arkwright v Newbold (1880) 17 ChD 301 at 310-311 per Fry J (revsd on appeal 
on the facts of the case (1881) 17 Ch D 301 at 313, CA); Coaks v Boswell! (1886) 11 App Cas 232 at 236, HL, per 
Lord Selborne LC (party impliedly undertakes or professes to communicate facts as to which he has been silent, 
if he makes some other communication which, without the addition of those facts, would be necessarily, or 
naturally and probably, misleading); Seaton v Heath [1899] 1 QB 782 at 792, CA (revsd sub nom Seaton v 
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Burnand [1900] AC 135, HL, but not on any ground affecting the proposition that misrepresentation may 
undoubtedly be made by concealment). See also With v O'Flanagan [1936] Ch 575, [1936] 1 All ER 727, CA 
(there is a duty to communicate a change of circumstances during negotiations); Geest plc v Fyffes pic [1999] 1 
All ER (Comm) 672 (the potential beneficiary of an indemnity contract is under a duty not to make implied 
misrepresentations; a surety is not entitled to assume that the beneficiary informed him of the true state of 
facts as he had made specific requests for information of the beneficiary). If non-disclosure is fraudulent, that is 
the tort of deceit and damages can be awarded on that basis: H/H Casualty and General Insurance Ltd v Chase 
Manhattan Bank [2001] EWCA Civ 1250, [2001] 2 Lloyd's Rep 483 at 163 per Rix LJ, with whom other members 
of the Court agreed. On this point the decision was affirmed: [2003] UKHL 6, [2003] Lloyd's Rep IR 230. 


As to who is a representor see PARAS 726-734 ante. 


2 See PARA 754 post. As to the circumstances in which failure to discharge the duty may amount to fraud see 
PARA 760 post. 


3 Nicholson v Hooper (1838) 4 My & Cr 179 at 185-186. As to who is a representee see PARAS 735-741 ante. 


4 Pilmore v Hood (1838) 5 Bing NC 97 at 107; North British Insurance Co v Lloyd (1854) 10 Exch 523 at 529 
(one who knows that a false statement is being made to the representee by a third person, and allows it in 
silence, is himself misrepresenting); Hardman v Booth (1863) 1 H & C 803; Cundy v Lindsay (1878) 3 App Cas 
459 at 465 per Lord Cairns LC (mistake in addressing letters left uncorrected by recipient, although it indicated 
that the persons who sent the letters believed themselves to be dealing with a person other than the recipient). 


5 Hamilton v Watson (1845) 12 Cl & Fin 109 at 119, HL; Lee v Jones (1864) 17 CBNS 482 at 500, 503-504; 
Phillips v Foxall (1872) LR 7 QB 666 at 679 (these were all suretyship cases). See also Evans v Edmonds (1853) 
13 CB 777 at 784-785 (separation deed); Cavendish-Bentinck v Fenn (1887) 12 App Cas 652 at 671 per Lord 
Macnaghten (concealment by agent for purchaser of his interest in property to be purchased would have 
amounted to representation that he had no interest). There are similar rules in connection with the law relating 
to representation by estoppel: see ESTOPPEL. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(5) MISREPRESENTATION/((iii) Falsity by Omission, Silence 
or Inaction/751. When silence is not misrepresentation. 


751. When silence is not misrepresentation. 


Except as already stated?, mere silence or inaction, however morally reprehensible it may be?, 
neither constitutes, nor is equivalent or contributory to, misrepresentation. 


In a case where a positive duty of disclosure exists by reason of the particular relationship of 
the parties, or the fact that the transaction is uberimmae fidei, the transaction may be voidable 
on the ground of non-disclosure even though the non-disclosure does not amount to 
misrepresentation?. 


Where the circumstances are such that no such positive duty of disclosure exists, silence which 
does not make what is stated false’, or tacit acquiescence in the self-deception of another, if 
nothing is said or done either to create or foster the delusion, does not amount to 
misrepresentation:. However, the dropping of a single word or the making of a single gesture in 
such a case may amount to evidence of a misrepresentation®. 


1 See PARAS 748-750 ante. 


2 As to the distinction between the ethical and the legal standard see Fox v Mackreth (1791) 2 Cox Eq Cas 
320, HL; Smith v Hughes (1871) LR 6 QB 597 at 603-604, 607; Marnham v Weaver (1899) 80 LT 412 at 413. 


3 As to the cases in which such a duty exists see PARA 701 note 14 ante. 
4 See PARA 750 text and note 1 ante. 


5 This principle, that silence as to matters which there is no duty to disclose can never be an implied 
representation, is expressed, applied or illustrated in a variety of forms: see eg Fox v Mackreth (1791) 2 Cox Eq 
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Cas 320 at 321, HL (by way of illustration, the case was cited of a purchase of land, the purchaser knowing of a 
mine under it; in such a case he is under no obligation to disclose this fact to the vendor); Turner v Harvey 
(1821) Jac 169 at 178 per Lord Eldon LC (the 'mine’ illustration figures again here); Keates v Earl Cadogan 
(1851) 10 CB 591; Horsfall v Thomas (1862) 1 H & C 90 at 100; Ranger v Great Western Rly Co (1854) 5 HL Cas 
72 at 86-87 (nature of material to be excavated by contractor); Phillips v Homfray (1871) 6 Ch App 770 at 779 
(illustration of purchase of picture by expert from one ignorant of its artistic value); Smith v Hughes (1871) LR 6 
QB 597 at 603-604, 607, 610-611 (non-correction of a self-induced delusion of purchaser is not 
misrepresentation by vendor); Coaks v Boswell (1886) 11 App Cas 232 at 235-236, HL; Marnham v Weaver 
(1899) 80 LT 412 at 412-413 (if a third person knows of, but is not a party to, a deceit and owes no legal duty to 
the party deceived, he does not render himself liable to that party if he merely preserves silence); Royal Bank 
of Scotland v Greenshields 1914 SC 259; cf Bell v Lever Bros Ltd [1932] AC 161 at 227, HL, per Lord Atkin. As to 
preliminary inquiries and mining searches by a purchaser see SALE OF LAND. 


The opinion of Lord Ellenborough CJ in the nisi prius case of Hill v Gray (1816) 1 Stark 434, if correctly and fully 
reported, is directly contrary to the principle described above. Although never formally overruled, this case has 
been disapproved (see Keates v Earl Cadogan supra at 600 per Jervis CJ; Peek v Gurney (1873) LR 6 HL 377 at 
390-391 per Lord Chelmsford LC), and cannot now be accepted as law. 


6 See Turner v Harvey (1821) Jac 169 at 178 per Lord Eldon LC; Walters v Morgan (1861) 3 De GF & J 718 at 
723-724; Thompson v Lambert (1868) 17 WR 111 at 113; Phillips v Homfray (1871) 6 Ch App 770 at 777-780; 
Marnham v Weaver (1899) 80 LT 412, where the party charged was not a mere passive spectator of the deceit 
practised by another, but actively assisted in it. 


UPDATE 


751 When silence is not misrepresentation 


NOTE 5--Bell, cited, applied in Conion v Simms [2006] EWCA Civ 1749, [2007] 3 AIl ER 
802. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(5) MISREPRESENTATION/ (iv) Representation composed of 
Several Statements/752. Construction of complex representation. 


(iv) Representation composed of Several Statements 


752. Construction of complex representation. 


Where the representation was compounded of several statements contained in one document 
(such as a prospectus or particulars of sale), or in a number of documents, or was made at one 
interview or series of interviews, the general rule of construction is that all the statements or 
documents must be considered in their entirety and in their bearing on one another, the 
primary object being to ascertain whether the conjoint effect of the whole complex 
representation is true or false of the whole of the facts’. 


However, this general rule is subject to the qualification that if one out of the several 
statements or documents, not inseparably nor necessarily bound up with the others, has a 
clear and definite meaning by itself, and in that meaning is false or true, the representee? or 
representor?, as the case may be, is entitled to rely on this falsity or truth respectively, and it is 
no answer, in the former case, to say that if the representee had examined the other 
statements and documents he might have discovered something which would have led him to 
the truth, or, in the latter, to point to the imperfection and incompleteness of some other 
statement which does not purport to do more than refer to the true statement, such as an 
index or marginal note’. 
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1 Illustrations of the rule in its application to a number of statements contained in one document, such as a 
prospectus, are Cargill v Bower (1878) 10 ChD 502 at 516; Re Metropolitan Coal Consumers’ Association Ltd, 
Wainwright's Case (1890) 63 LT 429, CA; Aaron's Reefs v Twiss [1896] AC 273 at 281, HL, per Lord Halsbury LC; 
Components' Tube Co v Naylor [1900] 2 IR 1, where one of the questions held to have been properly left to the 
jury was whether the prospectus as a whole was substantially misleading and calculated to deceive; Mair v Rio 
Grande Rubber Estates Ltd [1913] AC 853, HL (prospectus and report set out in it); Re Pacaya Rubber and 
Produce Co Ltd, Burns' Application [1914] 1 Ch 542 (similar case); R v Lord Kylsant [1932] 1 KB 442, CCA; Rv 
Bishirgian [1936] 1 All ER 586, CCA; Atlantic Estates pic v Ezekiel [1991] 2 EGLR 202 CA (particulars in auction 
catalogue). As to misrepresentation in offer documents generally see COMPANIES vol 15 (2009) PARA 1070 et seq. 


In the following cases the rule was applied to the interpretation of the conjoint effect of a number of documents: 
Denny v Hancock (1870) 6 Ch App 1 (particulars of sale and plan); Carg/// v Bower supra (prospectus and 
relative documents); Re Arnold, Arnold v Arnold (1880) 14 ChD 270, CA (particulars of sale and plan); Drincqbier 
v Wood [1899] 1 Ch 393 (prospectus and covering letter); Andrews v Mockford [1896] 1 QB 372, CA (prospectus 
and a following telegram published in the financial papers to strengthen the effect of the prospectus); Oe/kers v 
Ellis [1914] 2 KB 139 at 147-148 (bundle of correspondence). As to a number of statements in particulars of 
sale see Brandling v Plummer (1854) 2 Drew 427 at 430-431. In all these cases, except Cargili v Bower supra, 
the result of the examination of the entirety of the representations or documents was to show either that the 
whole was as false as each part, and each part as false as the whole, or that statements which, severally and 
separatim, were true, produced nevertheless, when taken together, a totally false impression. In Cargill v Bower 
supra, on the other hand, statements and documents, inaccurate or incomplete when construed singly, were 
held, in their conjoint effect, to be a substantially true transcript of the facts. So also in Bartlett v Salmon (1855) 
6 De GM & G 33 at 42. As to the offence of property misdescription see the Property Misdescriptions Act 1991 s 
1; and SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 Reissue) PARA 791 et seq. 


2 As to who is a representee see PARAS 735-741 ante. 
3 As to who is a representor see PARAS 726-734 ante. 
4 Re Arnold, Arnold v Arnold (1880) 14 ChD 270 at 282, 284, CA, is an example of the former type of case; 


and Moore v Explosives Co (1887) 56 LJQB 235, CA, illustrates the latter. As to the former see further PARA 802 
post. 


UPDATE 


752 Construction of complex representation 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions' for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. Certain persons or indorsements 
mentioned in this paragraph are specified for the purposes of Regulatory Enforcement 
and Sanctions Act 2008 s 37, Schs 5, 6 (meaning of 'regulator' for the purposes of 
imposing civil sanctions), See ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) PARA 196A. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(5) MISREPRESENTATION/ (v) Relevant Date of Falsity/753. 
When falsity must have existed. 

(v) Relevant Date of Falsity 


753. When falsity must have existed. 


The representation must be shown to have been false at the date when the representee? 
altered his position because of it?. 


1 As to who is a representee see PARAS 735-741 ante. 


2 Briess v Woolley [1954] AC 333 at 354, [1954] 1 All ER 909 at 918, HL, per Lord Tucker. 
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Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(5) MISREPRESENTATION/ (v) Relevant Date of Falsity/754. 
Continuing representations. 


754. Continuing representations. 


Where there is an appreciable interval between the date when the representation is made and 
the date when the representee? alters his position on the faith of the representation, and the 
representation relates to an existing state of things, the representor? is deemed to be repeating 
his representation at every successive moment during the interval unless he withdraws or 
modifies it by timely notice to the representee in the meantime?®. It follows that if, during the 
intervening period, events happen by reason of which the representation is not substantially in 
accordance with the facts existing at the time when the representee acts upon it, though it was 
in accordance with the facts existing when it was made, a misrepresentation is established’. 
The circumstances in which such a misrepresentation will amount to a fraudulent 
misrepresentation are considered elsewhere’. Conversely, where a representation which was 
false when made becomes, in virtue of Supervening facts, true when acted upon, there is no 
falsity at the only material date, and therefore no misrepresentation®. 


1 As to who is a representee see PARAS 735-741 ante. 
2 As to who is a representor see PARAS 726-734 ante. 


3 Briess v Woolley [1954] AC 333 at 354, [1954] 1 All ER 909 at 918, HL, per Lord Tucker. See also Smith v 
Kay (1859) 7 HL Cas 750 at 769 (allegation of misrepresentation at time when representee executed a bond 
held to be supported by evidence of misrepresentation made before that time, the misrepresentation being a 
continuing misrepresentation). As to the representor's right to revoke or modify his representation at any time 
during the period before the representee acts on it see Holland v Manchester and Liverpool District Banking Co 
Ltd (1909) 25 TLR 386 (erroneous entry in pass-book can be set right by banker at any time before customer 
draws upon supposed balance, but unless and until so corrected, is a continuing representation). As to marine 
insurance see the Marine Insurance Act 1906 s 20(6); and INSURANCE vol 25 (2003 Reissue) PARA 408 et seq. 
Similar principles are applicable to representations for the purpose of estoppel (See ESTOPPEL); and, in cases of 
contract, to a continuing offer (see Car/ill v Carbolic Smoke Ball Co [1893] 1 QB 256 at 262, CA, per Lindley LJ; 
and ConTRACT). As to the duty to communicate a change of circumstances during negotiations see PARAS 750 
ante, 760 post. 


4 Turner v Harvey (1821) Jac 169; Re Scottish Petroleum Co, Anderson's Case (1881) 17 ChD 373 at 377, 
distinguishing Hallows v Fernie (1868) 3 Ch App 467; Re Scottish Petroleum Co (1883) 23 ChD 413 at 432, 435, 
438, CA; Whurr v Devenish (1904) 20 TLR 385, where a horse was offered for sale by auction, and described as 
the representor's property, but during the progress of the auction was sold privately, notwithstanding which the 
representor authorised the auction sale to go on; With v O'Flanagan [1936] Ch 575, [1936] 1 All ER 727, CA; 
Spice Girls Ltd v Aprilia World Service BV[2002] EWCA Civ 15, [2002] EMLR 510. See also HB Nickerson & Sons 
Ltd v Wooldridge (1980) 115 DLR (3d) 97, NS CA (Canadian employer failing to advise potential employee of 
change in Canadian regulations requiring substantial Canadian experience for professional qualifications); Jones 
v Dumbrell [1981] VR 199. Cf the insurance cases where there is a material alteration in the health of the 
assured before completion of the contract: see INSURANCE. 


On the other hand, the representation, even though it continues during the whole of the interval between the 
making of the representation and the alteration of the representee's position, does not last beyond it. The 
retirement of directors (described as such in a prospectus) after allotment could not make the prospectus false 
even as a continuing representation: see Hallows v Fernie supra at 472. As to misrepresentation in offer 
documents generally see COMPANIES vol 15 (2009) PARA 1070 et seq. 


5 See PARA 760 post. 


6 Ship v Crosskill (1870) LR 10 Eq 73 at 85-86; cf Tofts v Pearl Life Assurance Co Ltd [1915] 1 KB 189 at 194, 
CA. 
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Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(6) FRAUDULENT MISREPRESENTATION/755. 
Circumstances in which fraud as well as falsity must be proved. 


(6) FRAUDULENT MISREPRESENTATION 


755. Circumstances in which fraud as well as falsity must be proved. 


Although innocent misrepresentation: constitutes a ground for the rescission? of a contract or 
binding transaction into which the representee? has been induced to enter by the 
misrepresentation, and a defence in any proceedings brought against him to enforce the 
contract or transaction, a person complaining of having been misled by a misrepresentation to 
his injury cannot recover damages?’ from the representor? in respect of the injury suffered 
unless he can show that: (1) the representation was not only false but fraudulent®; or (2) it was 
negligent’; or (3) it was made by another party to the contract who is unable to prove that he 
believed that the facts represented were true’. 


Untruth in fact does not of itself necessarily import a dishonest mind’. Something more must be 
shown in order to render a misrepresentation fraudulent”. 


1 As to when a misrepresentation is innocent see PARA 763 post. 

2 As to claims for rescission see PARA 812 et seq post. 

3 As to who is a representee see PARAS 735-741 ante. 

4 As to a claim for damages see PARA 789 et seq post. 

5 As to who is a representor see PARAS 726-734 ante. 

6 See PARAS 701 ante, 756-761 post. As to claims for deceit see PARA 789 et seq post. 

7 See Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, [1963] 2 AllER 575, HL; paras 762, 798- 
800 post; and NEGLIGENCE vol 78 (2010) PARA 14. As to the liability of a director for company's negligent 
misstatement or misrepresentation see Williams v Natural Life Health Foods Ltd [1998] 2 All ER 577, [1998] 1 
WLR 830, HL; COMPANIES vol 14 (2009) PARA 588; and NEGLIGENCE vol 78 (2010) PARA 16. 

8 See the Misrepresentation Act 1967 s 2(1); and PARAS 762, 801 post. 

9 Every deceit comprehends a lie, but deceit is more than a lie: Pasley v Freeman (1789) 3 Term Rep 51 at 
56 per Buller J. Conversely, an intention to deceive does not necessarily involve that the statement made was 


untrue in fact: see PARAS 742-746 ante. 


10 Derry v Peek (1889) 14 App Cas 337 at 359, HL, per Lord Herschell. As to the elements in a 
representation which will render it fraudulent see PARA 757 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(6) FRAUDULENT MISREPRESENTATION/756. Meaning of 
‘fraud’. 


756. Meaning of 'fraud'. 


‘Fraud’, in connection with representations upon which it is sought to base a claim for deceit, 
has the same meaning in all the courts whose province it is to consider it. In this connection 
there is no distinction between legal and equitable fraud?, or between legal fraud and moral 
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fraud?, and no such thing as imputed or constructive fraud, if and so far as these expressions 
serve to suggest that any statement may be construed as fraudulent for the purposes of 
founding a claim for deceit, although the statement is not characterised by actual fraud, as the 
law has defined it* for this purpose’. 


1 See Nocton v Lord Ashburton [1914] AC 932 at 953-954, HL, per Viscount Haldane LC. As to claims for 
deceit see PARA 789 et seq post. 


2 Le Lievre v Gould [1893] 1 QB 491 at 498, CA; cf Derry v Peek (1889) 14 App Cas 337, HL; Tharp v Tharp 
[1916] 1 Ch 142 at 151 per Neville J. The term ‘legal fraud' appears to have been first used in Haycraft v Creasy 
(1801) 2 East 92 at 103. 


3 Weir v Bell (1878) 3 Ex D 238 at 243, CA; Derry v Peek (1889) 14 App Cas 337 at 346, 359-380, HL; Nocton 
v Lord Ashburton [1914] AC 932 at 954, HL, per Viscount Haldane LC. However, there are certain cases in which 
equity affords a remedy other than a claim for deceit and which, although classified in equity as cases of fraud, 
do not necessarily import the element of dolus malus, such as cases arising out of breach of special duty: see 
Nocton v Lord Ashburton supra at 952-956 per Viscount Haldane LC; Robinson v National Bank of Scotland 1916 
SC 154, HL. See also EquiTv. As to liability for careless statements see Hedley Byrne & Co Ltd v Heller & Partners 
Ltd [1964] AC 465, [1963] 2 All ER 575, HL; paras 762-764, 798-800 post; and NEGLIGENCE vol 78 (2010) PARA 14. 
As to the liability of a director for company's negligent misstatement or misrepresentation see Williams v 
Natural Life Health Foods Ltd [1998] 2 All ER 577, [1998] 1 WLR 830, HL; COMPANIES vol 14 (2009) PARA 588; and 
NEGLIGENCE vol 78 (2010) PARA 16. 


4 See PARA 757 post. 


5 In another context, however, the term 'fraud' has been extended in equity by the concept of ‘constructive 
fraud’, which includes transactions so opposed to fair dealing between the parties that they ought not to be 
held binding: see PARAS 836, 838 et seq post; and EQUITY. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(6) FRAUDULENT MISREPRESENTATION/757. What 
constitutes fraud. 


757. What constitutes fraud. 


Not only is a misrepresentation fraudulent if it was known or believed by the representor? to be 
false when made, but mere non-belief in the truth is also indicative of fraud?. Thus whenever a 
person makes a false statement which he does not actually and honestly believe to be true, for 
purposes of civil liability that statement is as fraudulent as if he had stated that which he did 
not know to be true, or knew or believed to be false?. Proof of absence of actual and honest 
belief is all that is necessary to satisfy the requirements of the law, whether the representation 
has been made recklessly or deliberately; indifference or recklessness on the part of the 
representor as to the truth or falsity of the representation‘ affords merely an instance of 
absence of such a belief>. 


A representor will not, however, be fraudulent if he believed the statement to be true in the 
sense in which he understood it, provided that was a meaning which might reasonably be 
attached to it, even though the court later holds that the statement objectively bears another 
meaning, which the representor did not believe’. 


1 As to who is a representor see PARAS 726-734 ante. 


2 Taylor v Ashton (1843) 11 M & W 401 at 415 per Parke B (‘it is not necessary to show that the defendants 
knew the fact to be untrue, if they stated a fact which was untrue for a fraudulent purpose, they at the same 
time not believing that fact to be true, in that case it would be both a legal and moral fraud'. For the second 
‘untrue’, the report has 'true'; but this seems to be a clerical error and was so treated in Derry v Peek (1889) 14 
App Cas 337 at 367, HL, per Lord Herschell). 
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This proposition has been reasserted in a variety of forms and in a variety of circumstances: see eg Evans v 
Edmonds (1853) 13 CB 777 at 786; Rawlins v Wickham (1858) 3 De G & J 304 at 316-317; Behn v Burness 
(1863) 3B & S 751 at 753, Ex Ch; Reese River Silver Mining Co v Smith (1869) LR 4 HL 64 at 79-80 per Lord 
Cairns (explained in Derry v Peek supra at 370-371 per Lord Herschell); Hart v Swaine (1877) 7 ChD 42 at 46- 
47; Arkwright v Newbold (1881) 17 ChD 301 at 320, CA; Leddel/l v McDougal (1881) 29 WR 403, CA; Edgington v 
Fitzmaurice (1885) 29 ChD 459 at 465-466, 480-482, CA; Derry v Peek supra at 374; Angus v Clifford [1891] 2 
Ch 449 at 471, CA; Pritty v Child (1902) 71 LJKB 512 at 514 per Channell J. 


3 See Derry v Peek (1889) 14 App Cas 337 at 374, HL, per Lord Herschell (fraud is proved when it is shown 
that a false representation has been made: (1) knowingly; or (2) without belief in its truth; or (3) recklessly, 
careless whether it be true or false; the third case being but an instance of the second). 


4 See eg Behn v Burness (1863) 3 B& S 751 at 753, Ex Ch; Arkwright v Newbold (1881) 17 ChD 301 at 320, 
CA; Edgington v Fitzmaurice (1885) 29 ChD 459 at 465-466, 480-482, CA; Angus v Clifford [1891] 2 Ch 449 at 
471, CA; Heilbut, Symons & Co v Buckleton [1913] AC 30 at 49, HL, per Moulton LJ. 


5 See note 3 supra. 


6 Akerhielm v De Mare [1959] AC 789, [1959] 3 All ER 485, PC; Gross v Lewis Hillman Ltd [1970] Ch 445, 
[1969] 3 All ER 1476, CA. 


UPDATE 


757 What constitutes fraud 


NOTE 3--See also Cheltenham BC v Laird [2009] EWHC 1253 (QB), [2009] IRLR 621 
(truth of responses to medical questionnaire). 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(6) FRAUDULENT MISREPRESENTATION/758. Standard of 
proof and questions of law and fact. 


758. Standard of proof and questions of law and fact. 


In determining whether a representation was made fraudulently, the standard of proof 
applicable is the civil standard of balance of probability and not the criminal standard of proof 
beyond reasonable doubt, but the degree of probability required to establish proof may vary 
according to the gravity of the allegation to be proved:. The question whether there is any 
evidence to support an allegation that a representation made was fraudulent is a question of 
law?. Subject to this, the question whether a false representation was actually fraudulent is, in 
every case, a question of fact?. 


1 Hornal v Neuberger Products Ltd [1957] 1 QB 247, [1956] 3 All ER 970, CA. See also CiviL PROCEDURE vol 11 
(2009) PARA 775. 


2 See eg Ludgater v Love (1881) 44 LT 694, CA; Smith v Chadwick (1884) 9 App Cas 187 at 193, HL. 


3 See eg Barwick v English Joint Stock Bank (1867) LR 2 Exch 259 at 264, Ex Ch; Ludgater v Love (1881) 44 
LT 694 at 695, CA, per Brett LJ (in the course of counsel's argument); Smith v Chadwick (1884) 9 App Cas 187 at 
193, HL. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(6) FRAUDULENT MISREPRESENTATION/759. Irrelevancy of 
representor's motive. 
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759. Irrelevancy of representor's motive. 


It follows from the meaning of fraudulent misrepresentation! that, given absence of actual and 
honest belief by the representor? in the truth of the misrepresentation, his motive in making the 
misrepresentation is wholly irrelevant:. It may be that he intended to injure the representee‘ 
without benefiting himself, or to benefit himself without injuring the representee:; it may be 
that he did not intend to do either, but solely to benefit a third person®, or even the representee 
himself’, or otherwise to do right’. Lastly, he may have acted with no intelligible or rational 
motive whatsoever and told a lie from mere caprice, mischievousness or stupidity®. In all these 
cases, provided that there was an absence of actual and honest belief in the truth of his 
assertion, the misrepresentation is accounted fraudulent, and no proof of any wicked or other 
intention (other than an intention to induce) on the part of the representor is required by the 
law; or if it is necessary to establish an intention to deceive or injure, that intention is 
immediately and irrebuttably presumed in law from the mere act of making the 
misrepresentation without such belief”. 


1 See PARAS 756-757 ante. 
2 As to who is a representor see PARAS 726-734 ante. 


3 Stone v Compton (1838) 5 Bing NC 142 at 155-156; Crawshay v Thompson (1842) 4 Man & G 357 at 382; 
Milne v Marwood (1855) 15 CB 778 at 783; Denton v Great Northern Rly Co (1856) 5 E & B 860; Peek v Gurney 
(1873) LR 6 HL 377 at 409-410; Arnison v Smith (1889) 41 ChD 348 at 368, 372-373, CA; Derry v Peek (1889) 
14 App Cas 337 at 374, HL; United Motor Finance Co v Addison & Co Ltd [1937] 1 All ER 425, PC. There must, of 
course, be an intention to induce: see PARA 768 et seq post. 


4 As to who is a representee see PARAS 735-741 ante. 


i} Evans v Edmonds (1853) 13 CB 777 at 786; Armstrong v Jackson [1917] 2 KB 822 at 827 per McCardie J; 
Janvier v Sweeney [1919] 2 KB 316, CA. 


6 Pasley v Freeman (1789) 3 Term Rep 51 at 58 per Buller J (if A by fraud and deceit cheats B out of £1,000, 
it makes no difference to B whether A, or any other person, pockets that £1,000). See also Foster v Charles 
(1830) 7 Bing 105 at 106-107; Polhill v Walter (1832) 3 B & Ad 114 at 123-124; Leddell v McDougal (1881) 29 
WR 403, CA. 


7 Leddell v McDougal (1881) 29 WR 403, CA; Smith v Chadwick (1884) 9 App Cas 187 at 201, HL. 


8 Foster v Charles (1830) 7 Bing 105 at 107; Re McCallum, McCallum v McCallum [1901] 1 Ch 143 at 163- 
164, CA, per Vaughan Williams LJ. 


9 See eg Wilkinson v Downton [1897] 2 QB 57 (so-called ‘practical joke’ giving rise to tortious liability). See 
also Richardson v Silvester (1873) LR 9 QB 34, where particulars of claim alleging that the defendant advertised 
for letting a farm which he knew he had no power to let and which he knew was not to be let, and that on the 
faith of the advertisement the plaintiff incurred expense, were held sufficient to disclose a cause of action for 
deceit, even though they did not allege that the defendant's act was done with an intention to injure the 
plaintiff. As to claims for deceit see PARA 789 et seq post. 


10 Foster v Charles (1830) 6 Bing 396 at 403; Corbett v Brown (1831) 8 Bing 33 at 37; Crawshay v 
Thompson (1842) 4 Man & G 357; Smith v Chadwick (1884) 9 App Cas 187 at 190, HL; Coaks v Boswell (1886) 
11 App Cas 232 at 236, HL; Arnison v Smith (1889) 41 ChD 348 at 372, CA; Wilkinson v Downton [1897] 2 QB 
57 at 59. 
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760. Representation subsequently discovered by representor to be false. 
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Where a representation is a continuing one?, and between the time when it was made and the 
time when the representee? altered his position on the faith of it, either: (1) the representor? 
discovers that his original statement which, when he made it, he honestly believed to be true, 
was false; or (2) supervening events render, to the knowledge of the representor, his statement 
no longer true, a duty to disclose the changed situation to the representee may arise’. In such 
cases the mere fact that the statement may have been innocently made, though false, or true 
when made, will not, it seems, prevent the representee from establishing fraud where he can 
show that the representor dishonestly® failed to discharge the duty of disclosing the change in 
the situation®. 


1 See PARA 754 ante. 
2 As to who is a representee see PARAS 735-741 ante. 
3 As to who is a representor see PARAS 726-734 ante. 


4 See Adamson v Jarvis (1827) 4 Bing 66 at 74; Jarrett v Kennedy (1848) 6 CB 319 at 323; Reynel/ v Sprye 
(1852) 1 De GM & G 660 at 709; Denton v Great Northern Rly Co (1856) 5 E & B 860 at 866-867; Traill v Baring 
(1864) 4 De GJ & Sm 318 at 329; Davies v London and Provincial Marine Insurance Co (1878) 8 ChD 469 at 475; 
Brownlie v Campbell (1880) 5 App Cas 925 at 950, HL; With v O'Flanagan [1936] Ch 575 at 580-585, [1936] 1 
All ER 727 at 732-736, CA, per Lord Wright MR. It seems that the duty to disclose must be discharged in 
unambiguous language: see Arnison v Smith (1889) 41 ChD 348 at 370-373, CA (error in prospectus not 
covered by subsequent ambiguous circular). As to misrepresentation in offer documents generally see COMPANIES 
vol 15 (2009) PARA 1070 et seq. 


5 le not through mere inadvertence or through failure to realise the duty resting upon him: see With v 
O'Flanagan [1936] Ch 575 at 584, [1936] 1 All ER 727 at 735, CA, per Lord Wright MR, criticising dicta in 
Brownlie v Campbell (1880) 5 App Cas 925 at 950, HL, per Lord Blackburn. 


6 See eg Adamson v Jarvis (1827) 4 Bing 66 at 74; Denton v Great Northern Rly Co (1856) 5 E & B 860 at 
866-867; With v O'Flanagan [1936] Ch 575 at 584-585, [1936] 1 All ER 727 at 735, CA, per Lord Wright MR; 
Bradford Third Equitable Benefit Building Society v Borders [1941] 2 All ER 205 at 220, HL, per Wright LJ; but cf 
Arkwright v Newbold (1881) 17 ChD 301, CA, where Cotton LJ at 325 doubted, and James LJ at 329 dissented 
from, the view that the persons issuing a prospectus were liable to a claim for deceit because they did not 
mention a fact coming to their knowledge before an allotment of shares which falsified a statement in the 
prospectus. See also Manifest Shipping & Co Ltd v Uni-Polaris Insurance Co Ltd and La Réunion Européene, The 
Star Sea [1997] 1 Lloyd's Rep 360, CA; affd [2001] UKHL 1, [2003] 1 AC 469. As to claims for deceit see PARA 
789 et seq post; and COMPANIES vol 15 (2009) PARA 1081-1086. 
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761. Possible defence to claim for fraudulent misrepresentation. 


Contributory negligence is not a defence to claims for fraudulent misrepresentation?. However, 
where it is alleged that a representee? who is the victim of fraud is disabled from suing because 
he is himself involved in illegality, the court may take into account the relative moral culpability 
of the parties’. 


1 Alliance and Leicester Building Society v Edgestop Ltd [1994] 2 All ER 38, [1993] 1 WLR 1462. See also 
Corporacion Nacional del Cobre de Chile v Sogemin Metals Ltd [1997] 2 All ER 917, [1997] 1 WLR 1396 
(bribery). It is not a defence to a claim for fraud that the misrepresentation was made on behalf of another, nor 
does it matter that the representee was negligent or held an irrational belief: Standard Chartered Bank v 
Pakistan National Shipping Corpn (No 2) [2002] UKHL 43, [2003] 1 AC 959; [2003] 1 All ER 173. 


However, damages for misrepresentation under the Misrepresentation Act 1967 s 2(1) (see PARA 801 post) may 
be reduced for contributory negligence: see PARA 811 note 1 post. As to contributory negligence generally see 
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NEGLIGENCE vol 78 (2010) PARA 75 et seq. As to the liability of a director for company's negligent misstatement or 
misrepresentation see Williams v Natural Life Health Foods Ltd [1998] 2 All ER 577, [1998] 1 WLR 830, HL; 
COMPANIES vol 14 (2009) PARA 588; and NEGLIGENCE vol 78 (2010) PARA 16. 


2 As to who is a representee see PARAS 735-741 ante. 


3 Saunders v Edwards [1987] 2 All ER 651, [1987] 1 WLR 1116, CA (defendant sold the lease of a flat to the 
plaintiffs and fraudulently represented that it included a roof garden; defendant argued unsuccessfully that the 
plaintiffs were disabled from suing because they had agreed to an apportionment of the price between the flat 
and chattels which exaggerated the value of the latter so as to minimise liability to stamp duty). 


UPDATE 


761 Possible defence to claim for fraudulent misrepresentation 


NOTE 1--Standard Chartered Bank, cited, applied in GE Commercial Finance Ltd v Gee 
[2005] EWHC 2056 (Comm), [2006] 1 Lloyd's Rep 337. 
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(7) INNOCENT MISREPRESENTATION 


762. Effect of negligence in establishing liability. 


It used to be thought that negligent misrepresentation, as distinct from fraudulent 
misrepresentation, did not give rise to a cause of action at common law or in equity in the 
absence of breach of fiduciary or contractual duty towards the claimant?. However, it is now 
clear that such a cause of action may arise both at common law? and under the 
Misrepresentation Act 1967?. 


Thus there are now two classes of 'innocent misrepresentation':: (1) those made without fault, 
which give rise to the remedy of rescission’; and (2) those made through negligence, which 
give rise to the remedies both of rescission and of damages‘. 


1 See Le Lievre v Gould [1893] 1 QB 491, CA; Candler v Crane, Christmas & Co [1951] 2 KB 164, [1951] 1 All 
ER 426, CA. 


2 See Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, [1963] 2 All ER 575, HL. See also PARAS 
798-800 post; and for a discussion of this and later authorities see NEGLIGENCE vol 78 (2010) PARA 14. As to the 
liability of a director for company's negligent misstatement or misrepresentation see Williams v Natural Life 
Health Foods Ltd [1998] 2 All ER 577, [1998] 1 WLR 830, HL; COMPANIES vol 14 (2009) PARA 588; and NEGLIGENCE 
vol 78 (2010) PARA 16. 

3 le under the Misrepresentation Act 1967 s 2(1): see PARA 801 post. 

4 ‘Innocent’ in this context means 'not fraudulent’. 


5 As to rescission see PARA 812 et seq post. As to the availability of damages in lieu of rescission see the 
Misrepresentation Act 1967 s 2(2); and PARA 834 post. 


6 As to claims for damages see PARA 789 et seq post. 
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763. Misrepresentation innocent if made with honest belief in its truth. 


A misrepresentation must be either fraudulent or innocent?. It cannot be both. Fraud and 
innocence, like falsity and truth, are mutually exclusive categories. It follows from the definition 
of a fraudulent misrepresentation as a misrepresentation made in the absence of actual honest 
belief in its truth?, that: (1) the essential characteristic of an innocent misrepresentation is the 
presence of such actual honest belief?; and (2) nothing more than this absence, or presence, is 
required to constitute fraud or innocence respectively. 


1 Innocent misrepresentations include those made through negligence: see PARAS 762 ante, 764 post. 
2 See PARAS 756-757 ante. 


3 Collins v Evans (1844) 5 QB 820 at 827, 830, Ex Ch; Derry v Peek (1889) 14 App Cas 337 at 374-376, HL, 
per Lord Herschell; Angus v Clifford [1891] 2 Ch 449 at 463-464, CA, per Bowen LJ; Low v Bouverie [1891] 3 Ch 
82 at 105, CA; Le Lievre v Gould [1893] 1 QB 491 at 503, CA; Glasgow and South Western Rly Co v Boyd and 
Forrest as reported in 1912 SC 93, HL. See also Economides v Commercial Union Assurance Co pic [1998] QB 
587, [1997] 3 All ER 636, CA as to the duty of good faith in insurance contracts where insured's misstatement 
based on honest belief. 


UPDATE 


763 Misrepresentation innocent if made with honest belief in its truth 


NOTE 3--See Sykes v Taylor-Rose [2004] All ER (D) 468 (Feb), CA. 
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764. Effect of negligence or incompetence in forming belief. 


A misrepresentation which is founded on a belief in its truth, if that belief really existed, and 
was genuinely and honestly entertained, is not deprived of its character of innocence by reason 
of the mere fact that the belief resulted from want of care, skill or competence, or lapse of 
memory!?, even though such conduct, in other aspects, may have been of a most culpable 
character’. Negligence is not dishonesty’; it is its direct antithesis’. It has been said that 
although negligence does not amount to fraud, it may constitute evidence of it*; and there may 
be cases in which the want of care is such that the tribunal appointed to determine the 
question of fact would be justified in preferring the alternative hypothesis of want of honesty*. 
Nevertheless, carelessness or stupidity in arriving at a genuine conviction must be 
distinguished from that moral recklessness or callousness which prompts the putting forward of 
a misrepresentation as to which the representor has no belief at all’. Similarly, absence of 
reasonable grounds for the representor's belief, if in fact it was a real and genuine belief, does 
not of itself constitute or indicate fraud’, although there may be cases where the alleged belief 
must have been based on grounds so utterly preposterous as to compel the inference that in 
fact it never did exist®. On the same principle, actual failure to recollect a fact, where omission 
would render the representation false, does not of itself render it fraudulent”. 
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1 See Bell v Lever Bros Ltd [1932] AC 161, HL. 


2 This was the case in Arkwright v Newbold (1881) 17 ChD 301, CA (the successful defendant being on that 
account deprived of his costs); and, to some extent, in Derry v Peek (1889) 14 App Cas 337 at 376, HL, per Lord 
Herschell. 


3 Evans v Bicknell (1801) 6 Ves 174 at 188, 191-192 per Lord Eldon LC; Taylor v Ashton (1843) 11M& W 
401 at 415; Dickson v Reuter's Telegram Co (1877) 3 CPD 1 at 6, CA; Derry v Peek (1889) 14 App Cas 337 at 
361, HL; Angus v Clifford [1891] 2 Ch 449 at 462-468, CA; Thiodon v Tindall (1891) 65 LT 343, DC; Le Lievre v 
Gould [1893] 1 QB 491 at 501, CA; Robinson v National Bank of Scotland 1916 SC 154, HL. As to liability for 
careless statements see Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, [1963] 2 All ER 575, HL; 
Esso Petroleum Co Ltd v Mardon [1976] QB 801, [1976] 2 All ER 5, CA; and NEGLIGENCE vol 78 (2010) PARA 14. As 
to the liability of a director for company's negligent misstatement or misrepresentation see Williams v Natural 
Life Health Foods Ltd [1998] 2 All ER 577, [1998] 1 WLR 830, HL; COMPANIES vol 14 (2009) PARA 588; and 
NEGLIGENCE vol 78 (2010) PARA 16. 


4 Kettlewell v Watson (1882) 21 ChD 685 at 706 per Fry J (a case of 'constructive notice’ by wilful abstention 
from inquiry). 


5 See eg Evans v Bicknell (1801) 6 Ves 174 at 190-191 per Lord Eldon LC; Derry v Peek (1889) 14 App Cas 
337 at 369, HL, per Lord Herschell. 


6 Western Bank of Scotland v Addie (1867) LR 1 Sc & Div 145 at 168, HL, per Lord Cranworth; Le Lievre v 
Gould [1893] 1 QB 491 at 500, CA, per Bowen LJ. 


7 See Derry v Peek (1889) 14 App Cas 337 at 361, HL, per Lord Herschell; Le Lievre v Gould [1893] 1 QB 491 
at 501, CA, per Bowen LJ. See also PARA 757 ante. As to who is a representor see PARAS 726-734 ante. 


8 Derry v Peek (1889) 14 App Cas 337, HL. The decision in this case was acted upon and applied in G/asier v 
Rolls (1889) 42 ChD 436, CA, and has been acted upon in numerous subsequent cases. As regards prospectuses 
of companies, the law as laid down in Derry v Peek supra has been modified by statutory provisions rendering 
directors and others liable to pay compensation for misstatements in offer documents even though they are not 
fraudulent: see COMPANIES vol 15 (2009) PARA 1070 et seq. 


9 Derry v Peek (1889) 14 App Cas 337 at 369, HL, per Lord Herschell (a consideration of the grounds of 
belief is no doubt an important aid in ascertaining whether the belief was really entertained). See also Thomas 
Witter Ltd v TBP Industries Ltd [1996] 2 All ER 573 at 586-587 per Jacob J. 


10 Bain v Fothergill (1874) LR 7 HL 158 at 212; Mathias v Yetts (1882) 46 LT 497 at 506, CA; Low v Bouverie 
[1891] 3 Ch 82 at 101, 106, CA. 


The opinions expressed in Burrowes v Lock (1805) 10 Ves 470 and in S/im v Croucher (1860) 1 De GF & J 518 
are inconsistent with Derry v Peek (1889) 14 App Cas 337, HL (see notes 7-9 supra). However, Burrowes v Lock 
supra can be supported on the ground of estoppel: Low v Bouverie supra at 102; Nocton v Lord Ashburton 
[1914] AC 932 at 952, HL, per Viscount Haldane LC. The view has been expressed that S/im v Croucher supra, in 
which the assertion was that a valid lease would be granted in the future, cannot any longer be regarded as 
having been rightly decided (see Low v Bouverie supra); but the circumstances were unusual, and it may be 
that the decision can be supported on the ground that the defendant warranted by implication that he had 
power to grant a valid lease (see Nocton v Lord Ashburton supra at 951 per Viscount Haldane LC). 


Where the misrepresentation is only the subject of rescission proceedings, in circumstances where fraud is 
irrelevant and honesty no answer (see PARA 814 post), the fact that the omitted matter had escaped the 
representor's memory is no answer: Mathias v Yetts supra at 502, 504. So also if a person chooses to state a 
thing as an absolute fact within his own knowledge when he has no clear recollection on the point, he makes a 
false representation: Brownlie v Campbell (1880) 5 App Cas 925 at 936, 945, 953, HL; and see PARA 710 ante. 
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(8) INDUCEMENT AND MATERIALITY 
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(i) In general 


765. Distinction between inducement and materiality. 


No misrepresentation, however gross or fraudulent, draws with it any civil consequences unless 
it was material and was intended to, and did, influence the mind of the representee? so as to 
affect his conduct. Inducement in fact and materiality? are distinct and separate matters, and in 
any form of proceedings it is necessary to establish both?. 


Actual inducement must be shown, irrespective of materiality. In other words, however 
antecedently probable it may have been in any case that the misrepresentation alleged would 
influence a normal person to take just the steps which the representee did, yet, if in fact he 
was not so influenced, he has no cause of action’. 


1 As to who is a representee see PARAS 735-741 ante. 
2 le a tendency to induce: see PARA 774 et seq post. 


3 Smith v Chadwick (1884) 9 App Cas 187 at 190, HL, per Lord Selborne LC. See also Pan Atlantic Insurance 
Co Ltd v Pine Top Insurance Co Ltd [1995] 1 AC 501, [1994] 3 All ER 581, HL (in which the requirement for both 
inducement and materiality in misrepresentation cases was extended to non-disclosure cases). 


There may be rare cases in which actual inducement may be inferred as a fact from obvious materiality (see 
PARA 766 post), but the issues are separate. 


An express warranty or condition eliminates all questions both of inducement and materiality: see Pawson v 
Watson (1778) 2 Cowp 785 at 788-790; Attwood v Small (1838) 6 Cl & Fin 232 at 444, HL; Thomson v Weems 
(1884) 9 App Cas 671 at 683-684, 689, HL; Hambrough v Mutual Life Insurance Co of New York (1895) 72 LT 
140, CA; Paxman v Union Assurance Society Ltd (1923) 39 TLR 424 at 426 per McCardie J. See alSo INSURANCE. 


4 See eg Shrewsbury v Blount (1841) 2 Man & G 475 (where, the jury having found that the plaintiff did not 
purchase shares in consequence of certain representations, the court declined to interfere); Smith v Chadwick 
(1884) 9 App Cas 187 at 194, HL (in this case, the statement that a particular person was a director of the 
company might have influenced persons to take shares, but the plaintiff admitted that in fact it had not 
influenced him). 
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766. Questions of law and fact. 


It is a question of law whether any representation is capable of being construed as material’, 
and also whether there is any evidence of actual inducement?. Subject to these questions being 
answered in the affirmative, both inducement and materiality are prima facie issues of fact?, 
and neither can be presumed as a matter of law’. Inducement cannot be inferred in law from 
proved materiality, although there may be cases where the materiality is so obvious as to 
justify an inference of fact that the representee® was actually induced®; but, even in such 
exceptional cases, the inference is only a prima facie one, and may be rebutted by counter- 
evidence’. 


1 See also PARA 745 ante. In Beachey v Brown (1860) EB & E 796, it was held on demurrer that a certain fact, 
the concealment of which was complained of, was not material. Cf Smith v Chadwick (1882) 20 ChD 27 at 45, 
CA, per Jessel MR (the misstatement may be so trivial that a court will be of opinion that it could not have 
affected the plaintiff's mind at all); Bloomenthal v Ford [1897] AC 156 at 162, HL, per Lord Halsbury LC (‘a 
statement may be made so preposterous in its nature that nobody could believe that anyone was misled’). In 
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Gordon v Street [1899] 2 QB 641, CA, the question whether the misrepresentation of the plaintiff's identity 
under cover of an alias was capable of being considered material by a jury was debated as a question of law. 
See also Aneco Reinsurance Underwriting Ltd (in liq) v Johnson & Higgins Ltd [2001] UKHL 51, [2002] 1 Lloyd's 
Rep 157. 


2 For the general principle in claims tried with a jury that it is for the judge to decide, as a question of law, 
whether there is any issue of fact to go to the jury see CIVIL PROCEDURE vol 11 (2009) PARA 798. 


3 As to inducement see in particular Andrews v Mockford [1896] 1 QB 372, CA, where two of the questions 
left to the jury on the trial related to the issue of inducement, the issue of materiality being separately left to it. 
See also Clapham v Shillito (1844) 7 Beav 146; and PARA 765 ante. As to materiality being an issue of fact see 
eg Flinn v Headlam (1829) 9 B & C 693, where the question was left to the jury. In the following cases a judge, 
sitting without a jury, determined the issue of materiality as a fact: Re Universal Non-Tariff Fire Insurance Co, 
Forbes & Co's Claim (1875) LR 19 Eq 485 at 493-494, 496; Capel & Co v Sim's Ships Compositions Co Ltd (1888) 
58 LT 807 at 809-810; Whurr v Devenish (1904) 20 TLR 385. See also the Marine Insurance Act 1906 s 20(7); 
and INSURANCE vol 25 (2003 Reissue) PARA 417. 


4 As to inducement see Arnison v Smith (1889) 41 ChD 348 at 374, CA, per Lord Halsbury LC. As to 
inducement for the purposes of estoppel by representation see similar observations in Bloomenthal v Ford 
[1897] AC 156 at 162, HL, per Lord Halsbury LC. As to materiality see Bevan v Adams (1870) 22 LT 795, where, 
the judge having taken upon himself to withdraw the question from the jury and to hold that the representation 
could not be material, the court ordered a new trial. 


5 As to who is a representee see PARAS 735-741 ante. 


6 See Clapham v Shillito (1844) 7 Beav 146 at 150-152 per Lord Langdale MR; Smith v Chadwick (1882) 20 
ChD 27 at 44, CA, per Jessel MR (on appeal (1884) 9 App Cas 187 at 196, HL, per Lord Blackburn); Mathias v 
Yetts (1882) 46 LT 497, CA; Smith v Land and House Property Corpn (1884) 28 ChD 7 at 16, CA, per Bowen LJ; 
Hughes v Twisden (1886) 55 LJ Ch 481 at 484; Arnison v Smith (1889) 41 ChD 348 at 369, CA, per Lord 
Halsbury LC. In Moss & Co Ltd v Swansea Corpn (1910) 74 JP 351, Channell J seems to have inferred inducement 
as a fact from the obvious materiality of an admitted misrepresentation. See also Museprime Properties Ltd v 
Adhill Properties Ltd [1990] 2 EGLR 196, 61 P& CR 111; St Paul Fire and Marine Insurance Co (UK) Ltd v 
McConnell Dowell Constructors Ltd [1996] 1 All ER 96, [1995] 2 Lloyd's Rep 116, CA (three representees gave 
evidence of their inducement; the court accepted this evidence and held that there was a clear inference that a 
fourth representee had also been induced). 


7 See Smith v Chadwick (1882) 20 Ch D 27 at 44, CA (on appeal (1884) 9 App Cas 187 at 196, HL); Hughes v 
Twisden (1886) 55 LJ Ch 481 at 484; Arnison v Smith (1889) 41 ChD 348 at 369, CA. The fact that the 
representee does not choose to pledge his oath to the fact of inducement is of itself some evidence, fit to be 
considered by the court, tending to weaken the strength of the inference which might otherwise be so drawn: 
Smith v Chadwick (1884) 9 App Cas 187 at 196, HL, per Lord Blackburn. 
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767. Matters relevant in determining questions of fact. 


In determining, as a fact, whether any representation was of a nature to induce, or did induce, 
the representee? to alter his position, all the circumstances must be considered?, including, 
among others, the character of the document in which the representation is contained?, the 
nature of the transaction or business into which it is alleged that the representee was induced 
to enter, and the representee's general or particular experience, whether arising from his 
profession or trade or otherwise’. 


1 As to who is a representee see PARAS 735-741 ante. 
2 Bloomenthal v Ford [1897] AC 156 at 162, HL, per Lord Halsbury LC. 


3 As to prospectuses, advertisements, etc see the cases cited in PARAS 715 note 1, 716 note 2 ante. 
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4 Thus in company prospectus cases it has been considered of importance that the representee was a 
lawyer, whose knowledge of the world and experience must have taught him how little reliance was to be 
placed upon representations such as those in question (Shrewsbury v Blount (1841) 2 Man & G 475 at 504 per 
Tindal CJ); or a person well acquainted with dealings of shares in companies, with prospectuses, and with stock 
exchange transactions (Bellairs v Tucker (1884) 13 QBD 562 at 577, DC, per Denman J); or a man of business, 
who had himself turned his own business into a company, and taken shares in other companies, and was quite 
competent to form an opinion for himself (Smith v Chadwick (1884) 9 App Cas 187 at 197, HL, per Lord 
Blackburn); or a broker with experience of company promotions and undertakings (Capel & Co v Sim's Ships 
Compositions Co Ltd (1888) 58 LT 807 at 809); or an underwriter, as distinct from an investor, to which two 
classes of applicants for allotment totally different considerations apply (Baty v Keswick (1901) 85 LT 18). As to 
misrepresentation in offer documents generally see COMPANIES vol 15 (2009) PARA 1070 et seq. 


If a fraudulent misrepresentation was likely to play a part in the decision of a reasonable person, it will be 
presumed that it had played such a part unless the court can be satisfied to the contrary: County NatWest Bank 
Ltd v Barton [2002] 4 All ER 494n, [1999] 33 LS Gaz R 31, CA. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY/(ii) Inducement/768. 
What constitutes inducement. 


(ii) Inducement 


768. What constitutes inducement. 


The inducement which the representee? is required to establish is an inducement which was 
both the result and the object of the representation’. Neither element suffices without the 
other?. 


1 As to who is a representee see PARAS 735-741 ante. 

2 This proposition is frequently expressed in the formula of the Roman jurists that the misrepresentation 
must be one dans locum contractui: see eg Attwood v Small (1838) 6 Cl & Fin 232 at 444, HL, per Lord 
Brougham. 


3 See PARAS 769-773 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY/(/(ii) Inducement/769. 
Intention to induce without result. 


769. Intention to induce without result. 


There is nothing actionable in a proved intention to induce which fails of its effect altogether. A 
naked lie’, or a lie in gross as it has otherwise been expressed’, or an attempt to overreach, 
which misses its mark?, comes to nothing’. 


1 See Pasley v Freeman (1789) 3 Term Rep 51 at 56; Langridge v Levy (1837) 2M & W 519 at 531. 

2 See Archer v Stone (1898) 78 LT 34. 

3 Attwood v Small (1838) 6 Cl & Fin 232 at 447-448, HL, per Lord Brougham. 

4 Coaks v Boswell (1886) 11 App Cas 232 at 236, HL (if the vendor was not in fact misled, the contract could 


not be set aside). For instances of failure to prove inducement in fact, and consequent failure to obtain relief, 
see Flinn v Headlam (1829) 9 B & C 693; Attwood v Small (1836) 6 Cl & Fin 232; Shrewsbury v Blount (1841) 2 
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Man & G 475; Vigers v Pike (1842) 8 Cl & Fin 562, HL; Hill v Balls (1857) 2 H & N 299; Re Northumberland and 
Durham District Banking Co, ex p Bigge (1858) 28 LJ Ch 50; Horsfall v Thomas (1862) 1 H & C 90; Way v Hearn 
(1862) 13 CBNS 292 at 305, 307; Mathias v Yetts (1882) 46 LT 497 at 502, 504, CA; Bellairs v Tucker (1884) 13 
QBD 562 at 578, 582, DC; Salaman v Warner (1891) 65 LT 132, CA; Wasteneys v Wasteneys [1900] AC 446 at 
451, PC; Baty v Keswick (1901) 85 LT 18; Stevens v Hoare (1904) 20 TLR 407; Sleigh v Glasgow and Transvaal 
Options Ltd (1904) 6 F 420, Ct of Sess; Seddon v North Eastern Salt Co Ltd [1905] 1 Ch 326 at 335 per Joyce J; 
Gamage Ltd v Charlesworth's Trustee 1910 SC 257. See also Kelly v Enderton [1913] AC 191 at 194, PC (alleged 
statement to vendor by agent of purchaser of an option on property that no other property transactions were 
proceeding in neighbourhood; statement, if made, fell far short of specific misrepresentation inducing contract); 
H & JM Bennett (Potatoes) Ltd v Secretary of State for Scotland 1990 SLT 189, HL. As to the offence of property 
misdescription see the Property Misdescriptions Act 1991 s 1; and SALE OF GOODS AND SUPPLY OF SERVICES vol 41 
(2005 Reissue) PARA 791 et seq. 


UPDATE 


769 Intention to induce without result 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions' for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. Certain persons or indorsements 
mentioned in this paragraph are specified for the purposes of Regulatory Enforcement 
and Sanctions Act 2008 s 37, Schs 5, 6 (meaning of 'regulator' for the purposes of 
imposing civil sanctions), See ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) PARA 196A. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY/(ii) Inducement/770. 
Necessity for existence of intention to induce. 


770. Necessity for existence of intention to induce. 


It is not every false statement by which a person is in fact induced to alter his position for the 
worse which gives a right of action!, but only such as the representor?, either in fact or in 
contemplation of law, intended to operate as an inducement to the representee?, or a class of 
which the representee is a member, to act on the representation in a particular manner’. 


It seems that such an intention may in certain circumstances be presumed on proof of the 
making of a statement which the representor must have foreseen would necessarily, or 
probably (in the ordinary course of events, or in the special circumstances of the case), 
produce the kind of effect on the representee's mind which it in fact produced’. 


Where such intent cannot be presumed, it must be established by direct evidence’. A claim 
does not lie in respect of a simple lie not intended to be acted upon in a case where the 
representor was under no duty to tell the truth’, or where the representor was not only under 
no duty to give information correctly, but was under a positive duty to give it falsely. 


1 Otherwise a person might sue another for damage suffered through relying on a conspicuous clock which 
was too slow (Barley v Walford (1846) 9 QB 197 at 208), or on the accuracy of a traveller's report as to 
conditions in a district abroad (Gerhard v Bates (1853) 2 E & B 476 at 485), or on the correctness of an address 
given inaccurately in a public directory (Thiodon v Tindall (1891) 65 LT 343 at 348, DC). 


2 As to who is a representor see PARAS 726-734 ante. 
3 As to who is a representee see PARAS 735-741 ante. 
4 Langridge v Levy (1837) 2M & W519 at 531; Ta/lerman v Dowsing Radiant Heat Co [1900] 1 Ch 1 at 6 per 


Stirling J (on appeal [1900] 1 Ch 1 at 9, CA) (cited in PARA 780 note 3 post). See also eg Peek v Gurney (1873) LR 
6 HL 377, where the object of the prospectus was merely to induce persons to apply for allotment of shares 
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from the company, and a person who had not applied for allotment but had merely purchased shares after their 
allotment from the allottee had no cause of action. Cf Andrews v Mockford [1896] 1 QB 372, CA, where the 
publication of the prospectus was part of a scheme of fraud continued after allotment by other devices, anda 
purchaser of shares was held entitled to maintain a claim. As to misrepresentation in offer documents generally 
see COMPANIES vol 15 (2009) PARA 1070 et seq. 


5 Polhill v Walter (1832) 3 B & Ad 114 at 123-124. 


6 Salaman v Warner (1891) 65 LT 132, CA, where a statement of claim containing no averment of an 
intention to induce was struck out. On the other hand, there are cases where the statement of claim did contain 
sufficient allegations of such intention, and the demurrer was overruled: see Barley v Walford (1846) 9 QB 197; 
Gerhard v Bates (1853) 2 E & B 476. The following are cases where, on failure to show a purpose to induce, the 
representee was refused relief: Way v Hearn (1862) 13 CBNS 292 at 303, 305, 307; New Brunswick and Canada 
Railway and Land Co v Conybeare (1862) 9 HL Cas 711; Thiodon v Tindall (1891) 65 LT 343, DC; Baty v Keswick 
(1901) 85 LT 18; Sleigh v Glasgow and Transvaal Options Ltd (1904) 6 F 420, Ct of Sess; Tackey v McBain 
[1912] AC 186 at 191-192, PC. Cf Andrews v Mockford [1896] 1 QB 372, CA (see note 4 supra); Gordon v Street 
[1899] 2 QB 641, CA (fraudulent concealment by moneylender of his identity in order to induce borrower to 
contract with him; borrower entitled to repudiate contract). As to intent to induce see the cases cited in the 
notes to paras 735-741 ante. As to the necessity that a representation should be intended to be acted upon in 
the manner in which it was in fact acted upon in order to found estoppel by representation see ESTOPPEL. 


7 Collins v Cave (1859) 4H & N 225 at 232 per Pollock CB. 


8 See eg Cave v Mills (1862) 7 H & N 913 at 930 per Bramwell B (untruth told to a person seeking to buy 
poison to murder another). 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY/(ii) Inducement/771. 
Representation need not be the sole inducement. 


771. Representation need not be the sole inducement. 


It is sufficient to prove that the misrepresentation was an inducing cause, even if it may not 
have been the sole inducing cause?. When once it is established that it had an influence on the 
mind and conduct of the representee?, the law places no burden on him, and confers no right 
on the representor?, of instituting a conjectural inquiry as to what would have happened if 
certain things had been said, which in fact were not said, or had been said differently. 


Thus it is no answer for the representor to suggest, or prove, that other considerations co- 
existed and co-operated with the misrepresentation in producing the result. If, as against the 
representor, the misrepresentation can be shown to have been an effective inducement, it 
need not have been the sole inducement:. 


1 See J/EB Fasteners Ltd v Marks Bloom & Co [1983] 1 All ER 583, CA. See also note 5 infra. 
2 As to who is a representee see PARAS 735-741 ante. 
3 As to who is a representor see PARAS 726-734 ante. 


4 Reynell v Sprye (1852) 1 De GM & G 660; Smith v Kay (1859) 7 HL Cas 750 at 759 per Lord Chelmsford LC; 
Re London and Leeds Bank, ex p Carling, Carling v London and Leeds Bank (1887) 56 LJ Ch 321 at 323-324; 
Gordon v Street [1899] 2 QB 641 at 646, CA; Drincqbier v Wood [1899] 1 Ch 393 at 400; Barton v Armstrong 
[1976] AC 104, [1975] 2 All ER 465, PC; /EB Fasteners Ltd v Marks Bloom & Co [1983] 1 All ER 583, CA; BFG 
Bank AG v Brown & Mumford Ltd [1996] EGCS 169, CA. See also Bristo/ and West Building Society v Mothew 
[1998] Ch 1, [1996] 4 All ER 698, CA (negligent advice; plaintiff did not need to show that he would not have 
acted as he did if he had been given the proper information). 


5 Attwood v Small (1838) 6 Cl & Fin 232 at 448, HL; Tatton v Wade (1856) 18 CB 371 at 385, 387, Ex Ch; Re 
Royal British Bank, Nicol’s Case (1859) 3 De G & J 387 at 422; Higgins v Samels (1862) 2 John & H 460 at 468; 

Mathias v Yetts (1882) 46 LT 497 at 502, CA; Edgington v Fitzmaurice (1885) 29 ChD 459 at 480-481, 483-485, 
CA; Re London and Leeds Bank, ex p Carling, Carling v London and Leeds Bank (1887) 56 LJ Ch 321; Drincqbier 
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v Wood [1899] 1 Ch 393 at 404-405. A court is at liberty to attach to one of two elements operating upon a 
person's mind the cause without which the loss would not have arisen: Pau/ and Vincent Ltd v O'Reilly (1913) 49 
ILT 89. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY/(ii) Inducement/772. 
Entirety of connected statements to be considered. 


772. Entirety of connected statements to be considered. 


Where the inducing cause is alleged to be a document (Such as a prospectus, advertisement or 
circular), or a batch of documents, containing a number of statements interconnected either by 
express reference and incorporation or by community of subject matter, it is a general rule 
that, for the purpose of determining the issue of inducement, the conjoint effect on the 
representee's: mind of the entirety of the statements or documents, in their mutual relation to 
and qualification of one another, is the question to be considered, rather than the effect of any 
particular statement or document apart from the others?. However, reliance may in certain 
circumstances be placed upon a representation in one of several associated statements or 
documents where that statement or document is not inseparably or necessarily bound up with 
the others. 


1 As to who is a representee see PARAS 735-741 ante. 


2 New Brunswick and Canada Railway and Land Co v Muggeridge (1860) 1 Drew & Sm 363 at 379-380; 
Arnison v Smith (1889) 41 ChD 348 at 369, CA, per Lord Halsbury; Aaron's Reefs v Twiss [1896] AC 273 at 280, 
291, HL; Andrews v Mockford [1896] 1 QB 372 at 382-383, CA; Drincqbier v Wood [1899] 1 Ch 393 at 404; 
McConnel v Wright [1903] 1 Ch 546 at 551, CA, per Collins MR; R v Lord Kylsant [1932] 1 KB 442, CCA; Rv 
Bishirgian [1936] 1 All ER 586, CCA. As to misrepresentation in offer documents generally see COMPANIES vol 15 
(2009) PARA 1070 et seq. 


3 See PARA 752 ante. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY/(ii) Inducement/773. 
Proof of inducement where representation ambiguous. 


773. Proof of inducement where representation ambiguous. 


Where the representation is fairly capable of two or more constructions, in one of which it 
would be false and in the other or others true, it is for the representee? to allege and prove in 
which of its possible meanings he understood it, and, so understanding, was induced by it to 
alter his position?. 


1 As to who is a representee see PARAS 735-741 ante. 


2 See Smith v Chadwick (1882) 20 ChD 27 at 45, CA, per Jessel MR; and PARA 747 ante. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY /(iii) Materiality/774. 
Meaning of 'materiality'. 
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(iii) Materiality 
774. Meaning of 'materiality’. 


A representation is material! when its tendency, or its natural and probable result, is to induce 
the representee? to act on the faith of it in the kind of way in which he is proved to have in fact 
acted?. 


1 ‘Materiality' is a distinct thing from inducement. Each is a question of fact, if there is any evidence at all, 
and each must be separately proved, although in certain cases inducement may be inferred, as a fact, from 
manifest materiality: see PARAS 765-766 ante. 


2 As to who is a representee see PARAS 735-741 ante. 


3 See Smith v Chadwick (1882) 20 ChD 27 at 44, CA, per Jessel MR; on appeal (1884) 9 App Cas 187 at 196, 
HL, per Lord Blackburn, who refers to a statement of such a nature as would be likely to induce a person to 
enter into a contract. As to the definition of a material representation see also Downs v Chappel! [1996] 3 All ER 
344 at 351 per Hobhouse LJ, CA. As to what is a material representation for the purpose of marine insurance 
see the Marine Insurance Act 1906 s 20(2); and INSURANCE vol 25 (2003 Reissue) PARA 409. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY/(iii) Materiality/775. 
Belief of either party irrelevant. 


775. Belief of either party irrelevant. 


Except in certain circumstances’, for the purposes of determining the question of materiality no 
regard is had to the views entertained by either of the parties when the representation was 
made. If, in any ordinary case, a representation was not material, the mere fact that the 
representee? thought at the time that it was cannot make it so. Conversely, if, in any such 
case, the representation was material, the mere fact that the representor* did not at the time 
regard it as such cannot make it otherwise®. 


1 See PARA 776 post. 

2 As to who is a representee see PARAS 735-741 ante. 

3 See Beachey v Brown (1860) EB & E 796 at 803 per Crompton J, where it is said that non-disclosure of a 
fact which was material in the mind of the party seeking to set up the defence of non-disclosure was not 
enough. The observation would apply with even greater force in a case of misrepresentation. 

4 As to who is a representor see PARAS 726-734 ante. 

5 See Lindenau v Desborough (1828) 8 B & C 586 at 592-593; Dalglish v Jarvie (1850) 2 Mac & G 231 at 243; 


London Assurance v Mansel (1879) 11 ChD 363 at 368. These cases were cases of non-disclosure, but the 
principles enumerated in them are equally applicable to cases of positive misrepresentation. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY /(iii) Materiality/776. 
Materiality constituted by special circumstances. 


776. Materiality constituted by special circumstances. 
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'A tendency to induce' means a tendency to induce the particular representee! in the proved or 
admitted circumstances of the case. Where there is nothing special in those circumstances it is 
sufficient to prove that, in the ordinary course of events, the natural and probable effect of the 
representation was to influence the mind of a normal representee in the manner alleged?. 
However, there may be, to the knowledge of the representor?, circumstances peculiar to the 
representee of such a character as to render the particular representation of importance to the 
particular representee to whom it was addressed, even though it would be utterly inoperative 
on the mind of a normal person under normal conditions. In all such cases the representation is 
material as between the parties. 


The question frequently arises when the representation relates to the personality or identity of 
any individual who is alleged to be the owner, or late owner, of property offered to the 
representee for sale’, or of the intended purchaser from the representee of any property®, or of 
the representee's intended creditor in a monetary dealing®, or when it relates to any person's 
independence of or connection with other persons or influences in the contemplated 
transaction’. In many such cases the representation has been held to be material, and the 
objection that it was immaterial to the contract (although, in one sense, this was true) has been 
overruled, because the objection presupposed that the contract had already been entered into, 
whereas the question was whether, but for the statement, the representee would ever have 
entered into the contract at all, or, in other words, whether the representation was material, 
not to the contract, but to the inducement:. In this type of case, unlike the ordinary type, it is 
obvious that the representor's knowledge or belief of the likely effect of the misrepresentation 
on the representee's mind is of the first importance, because it is precisely that knowledge or 
belief which makes a representation material as against him which would not be material as 
against anyone else’. 


1 As to who is a representee see PARAS 735-741 ante. 


2 For illustrations of the more obvious types of materiality see generally the cases cited in the notes to paras 
789-797 post. 


3 As to who is a representor see PARAS 726-734 ante. 


4 See eg Fellowes v Lord Gwydyr (1829) 1 Russ & M 83 at 89-90 per Lord Lyndhurst LC, who entertained no 
doubt that the representation would have been material if it had been shown that the representee would not 
have treated with anyone but Lord Gwydyr, but this was not sufficiently made out. The following are illustrations 
of the materiality of statements as to present or late ownership of goods offered for sale at auction: Bexwel/ v 
Christie (1776) 1 Cowp 395 (sale of goods and effects of a gentleman deceased at his house in the country); Hil/ 
v Gray (1816) 1 Stark 434 (sale of pictures as the property of a named collector); Arkwright v Newbold (1881) 
17 ChD 301 at 314, CA, per James LJ (sale of picture under similar conditions); Whurr v Devenish (1904) 20 TLR 
385 (sale of a horse as the property of a private gentleman, whereas at the actual moment of sale it had 
become the property of a jobmaster). As to auctions generally see AUCTION. 


be) Smith v Wheatcroft (1878) 9 ChD 223 at 230, where Fry J recognised the principle that a misrepresentation 
of the identity of a purchaser may be a material one if the vendor would have been unwilling to enter into a 
contract in the same terms with anybody else, although he held that in that case the representee had failed to 
prove this essential fact; Archer v Stone (1898) 78 LT 34. See also Lake v Simmons [1927] AC 487 at 501, HL, 
per Lord Haldane. However, unless the contract is one in which some personal consideration forms a material 
ingredient, mere non-disclosure as to the person actually entitled to the benefit of a contract for the sale of real 
estate does not amount to misrepresentation, even though the contracting party knows that, if the disclosure 
were made, the other party would not enter into the contract: Nash v Dix (1898) 78 LT 445; Dyster v Randall & 
Sons [1926] Ch 932. As to the effect of mistakes as to the identity of a party to an intended contract see 
generally CONTRACT; MISTAKE vol 77 (2010) PARA 13. As to false or misleading statements made in the course of an 
estate agency business or a property development business see the Property Misdescriptions Act 1991 s 1; and 
SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 Reissue) PARA 791 et seq. 


6 Smith v Kay (1859) 7 HL Cas 750 at 758-759, 766-767; Gordon v Street [1899] 2 QB 641 at 647-649, CA. 


7 Fellowes v Lord Gwydyr (1829) 1 Russ & M 83, where a person represented himself to be the agent of 
another, when in fact he was independent, being a purchaser from him; Moens v Heyworth (1842) 10M & W 
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147, where goods were stated to have been invoiced to sellers as of first shipping quality by shippers of a 
distinct and independent position, whereas they were agents or partners; Smith v Wheatcroft (1878) 9 ChD 223. 
See also Archer v Stone (1898) 78 LT 34; Gordon v Street [1899] 2 QB 641, CA (both cases of statements by the 
representor of his independent individuality, when in reality he was identical with, or the instrument of, another 
person). It is doubtful whether a statement in a company prospectus that an expert's report on property 
purchased by the company was prepared for the directors, whereas in fact it was prepared on behalf of the 
vendors, is capable of being deemed a material misrepresentation, if there is no false statement in the report 
itself: see Angus v Clifford [1891] 2 Ch 449 at 456-458, CA, per Romer J, at 468 per Lindley LJ, and at 480 per 
Kay LJ, where differing views were expressed. As to misrepresentation in offer documents generally see 
COMPANIES vol 15 (2009) PARA 1070 et seq. 


8 Gordon v Street [1899] 2 QB 641 at 645-646, CA, per AL Smith LJ. 


9 Archer v Stone (1898) 78 LT 34; Gordon v Street [1899] 2 QB 641 at 648, CA, per AL Smith LJ, who laid 
great stress on the fact that the plaintiff himself was keenly alive to the importance, in his own interests, of 
suppressing his identity; Whurr v Devenish (1904) 20 TLR 385, where it was proved that the defendant was fully 
aware of the materiality of his representation that the horse was a private person's property (namely his own), 
and not that of a horse dealer, as tending to establish his good faith and the genuineness of the sale and to 
fetch better prices. 


UPDATE 


776 Materiality constituted by special circumstances 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions' for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. Certain persons or indorsements 
mentioned in this paragraph are specified for the purposes of Regulatory Enforcement 
and Sanctions Act 2008 s 37, Schs 5, 6 (meaning of 'regulator' for the purposes of 
imposing civil sanctions), See ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) PARA 196A. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY/(iii) Materiality/777. 
Burden of proving materiality on representee. 


777. Burden of proving materiality on representee. 


Materiality, if disputed, must be established by the representee? in addition to, and apart from, 
inducement?. This burden is usually discharged by comparison of the terms of the 
representation with the proved or admitted facts of the case. When once the circumstances are 
established, the question is, as a rule, the subject of argument only, but, in certain cases (for 
example where the representation is only an implied one from the external appearance of an 
object) it may be necessary to adduce some evidence of its tendency to deceive?. 


1 See generally the cases cited in notes 2-3 infra; and PARAS 766, 774-776 ante. As to who is a representee 
see PARAS 735-741 ante. 


2 Mathias v Yetts (1882) 46 LT 497 at 502, CA, per Jessel MR, and at 504 per Hannen LJ. 


3 London General Omnibus Co Ltd v Lavell [1901] 1 Ch 135, CA; Re Carvino Trade Mark [1911] 2 Ch 572, CA. 
On the other hand, in Gi// v M'Dowell [1903] 2 IR 463, and in Patterson v Landsberg & Son (1905) 7 F 675 at 
681, Ct of Sess, per Lord Kyllachy, it was thought that the hermaphrodite animal in the one case, and the curio 
in the other, bore on its face the evidence of its capacity to induce and mislead. 
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Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY/(iv) Alteration of 
Position/778. Necessity for showing alteration of position. 


(iv) Alteration of Position 


778. Necessity for showing alteration of position. 


In order to sustain any claim or proceeding for misrepresentation it is necessary for the 
representee? to establish that he was induced by it, not merely to alter his mind, but to alter his 
position, that is to say, to effect a change in his material or temporal interests or situation’. 


This change may or may not be accompanied by ascertainable pecuniary loss or physical 
injury, which is damage?; and where it is necessary to prove damage, such resultant loss or 
injury must be shown in addition to the alteration of position itself, but not otherwise’. In any 
case, damage is a separate and distinct issue from alteration of position, and to establish the 
latter it is necessary and sufficient to prove that by reason of his belief in the truth of the 
representation the representee voluntarily altered his position®. 


1 As to who is a representee see PARAS 735-741 ante. 


2 A mere change of mind, without a change of position, is not enough; nor is a change of position which 
affects solely the representee's social, moral, political or spiritual condition. As to how the representee's 
position may be altered see PARA 779 post. As to the burden of proof see PARA 780 post. 


3 As to damage see PARAS 791-793 post. 
4 See PARAS 780-781, 790, 816 post. 


5 There is a class of case in which it is not necessary to show that the representee altered his position at all, 
in the sense of doing anything on the faith of the representation, namely where he is shown to have suffered 
involuntary physical damage in consequence of it: see PARA 791 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY/(iv) Alteration of 
Position/779. How the representee's position may be altered. 


779. How the representee's position may be altered. 


There are various ways in which a representee?! may act on the faith of a representation so as 
to alter his position. He may enter into a contract either with the representor? himself, or with a 
third person, or class of persons?, or the alteration of position may take the form of a unilateral 
transaction of a binding nature, in the sense that it is not revocable except with the consent of 
the other party to it, such as a gift, licence or consent, a forbearance or a renunciation‘, or it 
may consist in an act, of whatever nature, the effect of which is to render the representee 
responsible in civil law to some third person’, or even to render him amenable to criminal 
process, if such act would not have constituted any offence at all if the statement on the faith 
of which he committed it had been true®. Further, a person may physically alter his position by 
the act of using property, whether land or a chattel, in reliance on a representation (express, or 
implied from acts and conduct) that the place or chattel may be used without danger’, and, 
generally, by the doing of or abstention from anything which has a bearing on his material 
interests, and which he is not legally compellable to do or to abstain from®. 
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1 As to who is a representee see PARAS 735-741 ante. 
2 As to who is a representor see PARAS 726-734 ante. 


3 See eg Arnison v Smith (1889) 41 ChD 348, CA, where the representees were induced to take debenture 
stock in a company by a misrepresentation by the directors of the company. For the principle that a claim for 
deceit does not lie in respect of a representation as to the credit of a third person unless the representation was 
in writing see PARA 804 post. 


4 As to gifts see Haygarth v Wearing (1871) LR 12 Eq 320 at 329; and GiFts. As to compromises and consents 
see CIVIL PROCEDURE Vol 12 (2009) PARA 1143. As to renunciations see M'Carthy v Decaix (1831) 2 Russ & M 614 
at 620-623. Releases by deed and compromises come under the head of contracts proper: see eg Hirschfeld v 
London, Brighton and South Coast Rly Co (1876) 2 QBD 1; Gi/bert v Endean (1878) 9 ChD 259, CA. See also 
CONTRACT. 


5 Adamson v Jarvis (1827) 4 Bing 66. 
6 Burrows v Rhodes [1899] 1 QB 816. 
7 See PARA 791 text and note 6 post. 


8 See generally the cases cited in the notes to paras 780, 791-793 post. 


UPDATE 


779 How the representee's position may be altered 


NOTE 3--A representee alters his position by entering into a contract with the 
representor on material terms different to those he would have agreed to in the 
absence of the misrepresentation: Huyton SA v Distribuidora Internacional de 
Productos Agricolas SA de CV[2003] EWCA Civ 1104, [2004] 1 All ER (Comm) 402. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/(8) INDUCEMENT AND MATERIALITY/(iv) Alteration of 
Position/780. Burden of proof. 


780. Burden of proof. 


The burden is on the representee’ to allege and prove that the representor?, actually or 
presumptively, intended him to act on the faith of the representation in the manner in which he 
did act, and it is not enough to prove damage to the representee unless it is also shown that it 
resulted from an alteration of position induced by that representation?. Whether there is any 
sufficient averment’, or any evidence’, of such matters are questions of law; but otherwise, and 
subject to the principle of law that a person is presumed to intend the natural consequences of 
his acts and statements, all matters connected with alteration of position are issues of fact’. 


1 As to who is a representee see PARAS 735-741 ante. 
2 As to who is a representor see PARAS 726-734 ante. 


3 See Tallerman v Dowsing Radiant Heat Co [1900] 1 Ch 1 at 5-6 per Stirling J (on appeal [1900] 1 Ch1 at 9, 
CA) (action was dismissed because, although damage was caused to the plaintiffs by a misrepresentation 
alleged to constitute a passing off, the statements complained of were not intended to be acted on by the 
plaintiffs, and had not been acted upon by them); Strover v Harrington [1988] Ch 390, [1988] 1 All ER 769 
(misrepresentation by vendor's agents; purchaser's solicitors subsequently informed that the statement was 
erroneous, but failed to inform purchaser; loss arose from their failure rather than the misrepresentation). As to 
inducement see PARAS 768-773 ante. For the principle that a party setting up estoppel by representation must 
have acted on the representation to his prejudice see ESTOPPEL. As to false or misleading statements made in 


Page 57 


the course of an estate agency business or a property development business see the Property Misdescriptions 
Act 1991 s 1; and SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 Reissue) PARA 791 et seq. 


4 Behn v Kemble (1859) 7 CBNS 260; Salaman v Warner (1891) 65 LT 132, CA. 
5 See Smith v Chadwick (1884) 9 App Cas 187 at 195-196, HL. 


6 As to questions of law and fact see PARAS 766-767 ante. 


UPDATE 


780 Burden of proof 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions' for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. Certain persons or indorsements 
mentioned in this paragraph are specified for the purposes of Regulatory Enforcement 
and Sanctions Act 2008 s 37, Schs 5, 6 (meaning of 'regulator' for the purposes of 
imposing civil sanctions), See ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) PARA 196A. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/ (9) THE EFFECT OF MISREPRESENTATION/781. Remedies 
for fraudulent misrepresentation. 


(9) THE EFFECT OF MISREPRESENTATION 


781. Remedies for fraudulent misrepresentation. 


Where a representor: has, by way of fraudulent misrepresentation?, induced a representee? to 
alter his position’, other than by entering into a contract or binding transaction® with the 
representor, the representee will be able to bring a claim for damages at common law‘ or for an 
account of profits in equity’, but he will not be entitled to any other form of relief. 


However, where the representee has been induced by fraudulent misrepresentation to enter 
into a contract or binding transaction with the representor, he may either maintain a claim for 
damages under the Misrepresentation Act 1967? or at common law, or repudiate the contract or 
transaction. The representee may institute proceedings for the rescission of the contract or 
transaction’, or set up the fraudulent misrepresentation as a defence to any claim or 
proceeding instituted for the direct or indirect enforcement of the contract or transaction”. 


Where the representee has only altered his position by entering into a contract or binding 
transaction, he may obtain relief either by way of rescission of the contract or damages, but 
not both. However, these claims may be made alternatively in a single claim form”, and a 
claim for relief by way of rescission of a contract will not, it seems, preclude an alternative or 
additional claim for the recovery of such further damage as may have been suffered by a 
representee who, as a result of a fraudulent misrepresentation, not only has entered into the 
contract but also has further altered his position and suffered damage by reason of that further 
alteration®. 


If the representee elects to sue for damages, the fact that he might first have avoided the 
contract or transaction, or taken proceedings to rescind it, or asserted his right to have it 
treated as void in any proceedings brought to enforce it, will not be a bar to his claim™. 


1 As to who is a representor see PARAS 726-734 ante. 
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2 As to fraudulent misrepresentation see PARA 755 et seq ante. 

3 As to who is a representee see PARAS 735-741 ante. 

4 As to inducement, materiality and alteration of position see PARA 765 et seq ante. 
5 As to what is a binding transaction see PARA 779 ante. 

6 As to claims for damages see PARA 789 et seq post. 

7 See EQUITY. 


8 Because of the heavy onus of proof of fraud, pleaders may find it preferable to rely on the Act, which has 
the effect of reversing the onus of proof: see PARA 801 post. 


9 As to claims for rescission see PARA 812 et seq post. As to the representee's right to affirm or disaffirm the 
contract or transaction see PARA 784 post. 


10 See PARA 785 et seq post. 
11 le the representee must elect between rescinding the contract and affirming it: see PARA 784 post. 


12 See Greenwood v Leather Shod Wheel Co [1900] 1 Ch 421, CA; Goldrei, Foucard & Son v Sinclair and 
Russian Chamber of Commerce in London [1918] 1 KB 180, CA. 


13 See Attwood v Small (1838) 6 Cl & Fin 232 at 444, HL, per Lord Brougham; Newbigging v Adam (1886) 34 
ChD 582 at 592, CA, per Bowen LJ; Goldrei, Foucard & Son v Sinclair and Russian Chamber of Commerce in 
London [1918] 1 KB 180 at 186, CA, per Pickford LJ (but cf at 190 per Bankes LJ). A representee who had 
obtained rescission of a contract to take shares in a new company on grounds not involving fraud, but had not 
obtained restitution of money paid, might, it seems, in a subsequent claim for fraud recover from the directors 
or promoters, if the fraud were proved, the amount that had not been restored to him: see Ship v Crosskill 
(1870) LR 10 Eq 73 at 82-83, where the plaintiff's name was removed from the list of contributories for untrue 
statements in a prospectus, and it was held that in order to succeed in subsequent proceedings against 
directors or promoters to recover money paid on allotment it was necessary to prove fraud, but, as fraud was 
not established, the claim in the subsequent proceedings failed. See also Stewart v Austin (1866) LR 3 Eq 299; 
Henderson v Lacon (1867) LR 5 Eq 249. Cf Redgrave v Hurd (1881) 20 ChD 1 at 12, CA. As to misrepresentation 
in offer documents generally see COMPANIES vol 15 (2009) PARA 1070 et seq. 


14 See Arnison v Smith (1889) 41 ChD 348 at 371, CA, per Cotton LJ. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/ (9) THE EFFECT OF MISREPRESENTATION/782. Remedies 
for innocent misrepresentation. 


782. Remedies for innocent misrepresentation. 


Where a representee? entered into a contract or binding transaction? with the representor? on 
the strength of an innocent misrepresentation‘, the representee is entitled to take proceedings 
for the purpose of having the contract rescinded: or for consequential relief* or to set up the 
misrepresentation as a defence in any proceedings by the representor to enforce the contract’. 
The representee may in some circumstances be entitled to damages, either because there is a 
special relationship between representor and representee which gives rise to a duty of care at 
common law? or because the representee can rely on the statutory right to damages’. 


1 As to who is a representee see PARAS 735-741 ante. 
2 As to what is a binding transaction see PARA 779 ante. 


3 As to who is a representor see PARAS 726-734 ante. 
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4 See PARAS 762-764 ante. 

5 As to claims for rescission see PARA 812 et seq post. 
6 See PARA 813 post. 

7 See PARA 785 et seq post. 


8 See Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, [1963] 2 AllER 575, HL; paras 762-764 
ante, 798-800 post; and NEGLIGENCE vol 78 (2010) PARA 14. 


9 See the Misrepresentation Act 1967 s 2(1); and PARA 801 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/ (9) THE EFFECT OF MISREPRESENTATION/783. Contracts 
induced by misrepresentation normally voidable, not void. 


783. Contracts induced by misrepresentation normally voidable, not void. 


In general a contract induced by misrepresentation is valid until disaffirmed, not invalid until 
affirmed, that is to say it is voidable, not void:. The consequences of this rule are of importance 
in relation both to the conditions of relief?, and also to some of the affirmative defences which 
may be set up by the representor?. 


There is one exception, apparent rather than real, to the rule. When the misrepresentation 
relates to the essential nature of the contract which the representee‘ is induced by the 
misrepresentation to execute, for example to the type of transaction intended to be effected or 
the identity of the person with whom the representee is contracting, the effect of the 
misrepresentation may be wholly to nullify the apparent consent of the representee to the 
contract and to render the contract void ab initio on the ground that when the representee 
executed it his mind did not accompany his outward act>. 


1 Stevenson v Newnham (1853) 13 CB 285 at 302-303, Ex Ch; Feret v Hi// (1854) 15 CB 207 at 223-227; 
Oakes v Turquand and Harding (1867) LR 2 HL 325 at 346; Ogilvie v Currie (1868) 37 LJ Ch 541 at 546; Reese 
River Silver Mining Co Ltd v Smith (1869) LR 4 HL 64 at 69, 73-74; Clough v London and North Western Rly Co 
(1871) LR 7 Exch 26 at 34, Ex Ch; Erlanger v New Sombrero Phosphate Co (1878) 3 App Cas 1218 at 1227- 
1228, HL; Re Scottish Petroleum Co (1883) 23 ChD 413 at 430-432, CA; Aaron's Reefs v Twiss [1896] AC 273 at 
290-291, 294, HL; Re Glubb, Bamfield v Rogers [1900] 1 Ch 354 at 361-362, CA, per Lindley MR (gift); United 
Shoe Machinery Co of Canada v Brunet [1909] AC 330 at 339, PC; Abram Steamship Co v Westville Shipping Co 
[1923] AC 773 at 782-783, 787, HL, per Atkinson LJ. 


2 See PARAS 814-818 post. 
3 See PARA 826 et seq post. As to who is a representor see PARAS 726-734 ante. 
4 As to who is a representee see PARAS 735-741 ante. 


5 See generally CONTRACT; DEEDS AND OTHER INSTRUMENTS. See alSo FINANCIAL SERVICES AND INSTITUTIONS vol 49 
(2008) PARAS 1035, 1046. Where a contract for the sale of goods is merely voidable on the ground of 
misrepresentation by the purchaser, the purchaser, until it is avoided, can transmit a good title to the goods to 
a third person taking them for value and without notice: see eg Whitehorn Bros v Davison [1911] 1 KB 463, CA; 
Phillips v Brooks Ltd [1919] 2 KB 243; and see SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 Reissue) PARAS 
153-155. As to the power to transmit a good title of a mercantile agent or a person who has agreed to buy 
goods where the agent or person is in possession of goods or documents of title to them with the apparent 
consent of the owner See AGENCY vol 1 (2008) PARAS 12, 133; SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 
Reissue) PARA 157-158. However, where a contract has been induced by a misrepresentation as to the person 
with whom the representee is contracting such that it nullifies his apparent consent and renders the contract 
wholly void, the representor cannot in general confer any title on a third person: see Phillips v Brooks Ltd [1919] 
2 KB 243, HL; and CONTRACT vol 9(1) (Reissue) PARAS 620, 705; SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 
Reissue) PARAS 154-155. For circumstances in which a representee may be estopped from denying the 
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representor's authority to deal with goods see eg Henderson & Co v Williams [1895] 1 QB 521, CA. See also 
ESTOPPEL. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/ (9) THE EFFECT OF MISREPRESENTATION/784. Right of 
representee to affirm or disaffirm the contract. 


784. Right of representee to affirm or disaffirm the contract. 


A representee? who has been induced? by misrepresentation, whether fraudulent or innocent?, 
to enter into a contract or binding transaction with the representor’, has, on discovery of the 
real facts, in the first instance, a right of election only. He may either affirm or disaffirm the 
contract or transaction, and, if he disaffirms it, give notice to the representor of repudiation and 
demand from him a complete restoration of the status quo. In the event of his demand not 
being complied with he may, subject to certain conditions® and affirmative defences®, institute 
proceedings for the purpose of having the contract or transaction declared void and rescinded 
by the court, in which event specific restitution and other relief consequential upon the 
declaration and rescission may be decreed’. The right of election, when exercised, is finally 
exhausted and a representee may not disaffirm a contract after he has once affirmed it, or 
treat a contract as subsisting after he has disaffirmed it®. The representee is not, however, 
bound to choose one course rather than the other; nor is he bound to make any choice at all 
within any particular period of time, although he delays doing so at his peril?. Further, should he 
choose to adhere to the contract, he is still entitled to all such remedies in damages as are 
available to a representee in such circumstances”. 


1 As to who is a representee see PARAS 735-741 ante. 

2 As to inducement see PARA 768 et seq ante. 

3 As to fraudulent misrepresentation see PARA 755 et seq ante; and as to innocent misrepresentation see 
PARAS 762-764 ante. If an innocent misrepresentation is subsequently incorporated as a term of the contract the 
representee may still rescind if the misrepresentation was made on or after 22 April 1967: see the 
Misrepresentation Act 1967 ss 1, 5; and PARA 704 ante. Before that date the only action available was one for 
breach of contract: Pennsylvania Shipping Co v Compagnie Nationale de Navigation [1936] 2 All ER 1167. 

4 As to who is a representor see PARAS 726-734 ante. 

5 See PARAS 831-835 post. 

6 See PARAS 826-830 post. 

7 As to claims for rescission see PARA 812 et seq post. As to damages in lieu of rescission see PARA 834 post. 
8 Clough v London and North Western Rly Co (1871) LR 7 Exch 26 at 34, 36, Ex Ch; Re Thomas Edward 
Brinsmead & Sons, Tomlin's Case [1898] 1 Ch 104; Kwe/ Tek Chao (t/as Zung Fu Co) v British Traders and 
Shippers Ltd [1954] 2 QB 459, [1954] 1 All ER 779. 

9 See PARA 835 post. 

10 Thus, having unsuccessfully sued the company in the names of the proper officers for rescission (see 
Clarke v Dickson (1858) EB & E 148), the representee, on afterwards suing the directors for the same 


misrepresentations (which were proved to be fraudulent), was held entitled to damages: see Clarke v Dickson 
(1859) 6 CBNS 453. As to the circumstances in which damages are available see PARAS 781-782 ante. 
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Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/ (9) THE EFFECT OF MISREPRESENTATION/785. 
Misrepresentation as a defence to proceedings. 


785. Misrepresentation as a defence to proceedings. 


Whenever a representee? is entitled to rescission of a contract?, or other analogous relief, on 
the ground of misrepresentation, he is also in a position, if the representor? seeks to enforce 
the contract against him, to set up the misrepresentation as a defence to the claim’, whether 
the proceedings instituted by the representor are brought to enforce the agreement directly, 
although not specifically, as in the case of a claim for money due under it®, or to enforce it 
indirectly, as in proceedings to recover damages‘, or to enforce it specifically’, and whether the 
representor's claim be asserted in the form of a claim or counterclaim?, or in accordance with 
any authorised summary procedure? or otherwise. The representee need not in any such case 
counterclaim for rescission’. 


The conditions precedent to the validity of the defence are substantially the same as the 
conditions under which relief by way of rescission is granted". With two exceptions”, the 
evidence which will support the one will support the other, and what is a good answer to 
rescission constitutes an equally good answer to a defence setting up misrepresentation®. 


1 As to who is a representee see PARAS 735-741 ante. 
2 As to claims for rescission see PARA 812 et seq post. 
3 As to who is a representor see PARAS 726-734 ante. 
4 As to pleading generally see CIVIL PROCEDURE. See alSO LIMITATION PERIODS vol 68 (2008) PARA 943 et seq. 


5 The following are examples of a plea of misrepresentation made in answer to claims for debt in covenant, 
or for liquidated sums alleged to be due, or to recover chattels the property in which was alleged to have 
passed under the contract, or otherwise for the purpose of directly, though not specifically, enforcing the 
contract: M'Carthy v Decaix (1831) 2 Russ & M 614 (agreement of compromise); Stone v Compton (1838) 5 
Bing NC 142 (promissory note); Mallalieu v Hodgson (1851) 16 QB 689 (release, to which the reply of fraudulent 
misrepresentation was held good as against the defendant setting up the release, although the plaintiff failed 
because it was shown that both parties were defrauding creditors); Evans v Edmonds (1853) 13 CB 777 (money 
due under covenant in deed); Bannerman v White (1861) 10 CBNS 844 (price of goods); Lee v jones (1864) 17 
CBNS 482 (guarantee); Dawes v Harness (1875) LR 10 CP 166 (cheque); Hirschfeld v London, Brighton and 
South Coast Rly Co (1876) 2 QBD 1 (deed of release); Eyre v Smith (1877) 2 CPD 435 at 438, CA (liquidation by 
arrangement); Aaron's Reefs v Twiss [1896] AC 273, HL (call money on forfeited shares); Gordon v Street 
[1899] 2 QB 641, CA (promissory note); Components’ Tube Co v Naylor [1900] 2 IR 1; Re General Railway 
Syndicate, Whiteley's Case [1900] 1 Ch 365, CA (calls on shares); Shankland & Co v Robinson & Co (1920) 57 Sc 
LR 400, HL (price of goods); Far Eastern Shipping Co Public Ltd v Scales Trading Ltd [2000] 1 All ER (Comm) 
319, PC (guarantee). As to misrepresentation as an answer to a claim under a policy of insurance see INSURANCE 
vol 25 (2003 Reissue) PARA 408 et seq. 


6 Wharton v Lewis (1824) 1 C & P 529 (action for damages for breach of promise of marriage); Foote v 
Hayne (1824) 1 C & P 545 (the same); Canham v Barry (1855) 15 CB 597 (action for damages for breach of 
agreement to deliver possession). 


7 As to claims for specific performance see generally SPECIFIC PERFORMANCE. The following are examples of 
refusal to grant specific performance on the ground of the plaintiff's misrepresentation, set up by the defendant 
as a defence: Cadman v Horner (1810) 18 Ves 10; Beaumont v Dukes (1822) Jac 422; Harris v Kemble (1831) 5 
Bli NS 730, HL; Lord Brooke v Rounthwaite (1846) 5 Hare 298; Price v Macaulay (1852) 2 De GM & G 339, CA in 
Ch (as to one of the two lots the subject of the sale); Reyne// v Sprye (1852) 1 De GM & G 660 (as to the cross- 
action); Higgins v Samels (1862) 2 John & H 460; Caballero v Henty (1874) 9 Ch App 447; Redgrave v Hurd 
(1881) 20 ChD 1, CA; Smith v Land and House Property Corpn (1884) 28 ChD 7, CA; Archer v Stone (1898) 78 LT 
34; Jacobs v Revell [1900] 2 Ch 858 (as to the defendant's counterclaim); Lee v Rayson [1917] 1 Ch 613 (similar 
case); Holliday v Lockwood [1917] 2 Ch 47 (similar case). 


8 In the following cases the representee set up misrepresentation as a reply or answer to the representor's 
counterclaim or cross-bill: M'Carthy v Decaix (1831) 2 Russ & M 614; Mallalieu v Hodgson (1851) 16 QB 689; 
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Hirschfeld v London, Brighton and South Coast Rly Co (1876) 2 QBD 1; Eyre v Smith (1877) 2 CPD 435, CA; 
Reynell v Sprye (1852) 1 De GM & G 660; Jacobs v Revel/ [1900] 2 Ch 858. 


9 Eg the statutory proceedings for settling the list of contributories in the winding up of a company, which 
any person named in it as a contributory can resist on the ground of misrepresentation set forth in an affidavit: 
see COMPANY AND PARTNERSHIP INSOLVENCY. 


10 A counterclaim for rescission was added in Redgrave v Hurd (1881) 20 ChD 1, CA; Smith v Land and 
House Property Corpn (1884) 28 ChD 7, CA; Components’ Tube Co v Naylor [1900] 2 IR 1; Shepherd v Croft 
[1911] 1 Ch 521; Hilo Manufacturing Co Ltd v Williamson (1911) 28 TLR 164, CA. A cross-bill was filed for the 
like purpose in Reynel/ v Sprye (1852) 1 De GM & G 660. 


11 As to conditions of the right to rescind see PARA 814 et seq post. 
12 See PARAS 786-787 post. 


13 See United Shoe Machinery Co of Canada v Brunet [1909] AC 330 at 338, PC, where the constituent 
elements of a good defence are described, and appear to be substantially the same as the ingredients in a 
cause of action or proceedings for rescission. See also PARAS 814-818 post. As to the application of the principle 
(see PARA 784 ante) that a representee cannot seek to avoid a contract which he has affirmed see Wakefield 
and Barnsley Banking Co v Normanton Local Board (1881) 44 LT 697, CA; Hemmings v Sceptre Life Association 
Ltd [1905] 1 Ch 365; United Shoe Machinery Co of Canada v Brunet supra. As to the necessity that specific 
restitution should be possible in order that misrepresentation may constitute a good defence see Harris v 
Kemble (1831) 5 Bli NS 730 at 751-752, HL; Urquhart v Macpherson (1878) 3 App Cas 831 at 838, PC (a case 
where a plea of fraud was raised in a reply); and cf para 831 post. As to the burden of proof see PARA 787 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/ (9) THE EFFECT OF MISREPRESENTATION/786. Position 
where specific performance is sought. 


786. Position where specific performance is sought. 


Where the representor? is suing for specific performance of the contract, the jurisdiction being 
discretionary, less strong evidence will induce the court to give effect to the representee's? 
case than if he were claiming rescission?, or were defending himself against a claim to enforce 
the contract otherwise than specifically’; for in the last two forms of proceeding the relief is 
such that the contract is avoided, or deemed a nullity, for all purposes; whereas, when specific 
performance is refused, it is merely a question of denying the party a particular remedy, 
leaving all others open to him, or of withholding relief except on equitable terms as to 
abatement of price, compensation or otherwise®. 


1 As to who is a representor see PARAS 726-734 ante. 
2 As to who is a representee see PARAS 735-741 ante. 


3 Cadman v Horner (1810) 18 Ves 10 at 12; Re Banister, Broad v Munton (1879) 12 ChD 131 at 142, CA. 
However, where the representee is in a position to apply for rescission, it is usually prudent to do so, and in 
some cases he comes to the court with a better equity if he adopts that course in preference to a waiting 
attitude: Fenn v Craig (1838) 3 Y & C Ex 216 at 222, where an insurance company applied to set aside a policy, 
instead of taking premiums until the death of the insured, and then disputing liability. On the other hand, where 
the representor company has forfeited the representee's shares, and there is, therefore, no contract to avoid, it 
is both prudent and proper to await the attack: Aaron's Reefs Ltd v Twiss [1896] AC 273 at 293, HL, per Lord 
Macnaghten. As to claims for rescission see PARA 812 et seq post. 


4 As to misrepresentation as a defence see PARAS 785 ante, 788 post. 


5 Thus specific performance was only granted with compensation in the following cases: Scott v Hanson 
(1829) 1 Russ & M 128 at 131 (as to part of the property); King v Wilson (1843) 6 Beav 124 at 128-129 (as to 
part of the property); Hughes v Jones (1861) 3 De GF & J 307. However, where it would be unjust to the 
representee (as in Beaumont v Dukes (1822) Jac 422 at 426) or it would be impracticable to make a decree 
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subject to compensation (as in Lord Brooke v Rounthwaite (1846) 5 Hare 298 at 305, although there was an 
express condition of sale here providing for compensation), specific performance will be absolutely, and not 
conditionally, refused. Abatement or allowance may be forced on the misrepresentor as the condition of specific 
performance, but the representee who seeks specific performance has no right to this conditional remedy 
unless he derives it from some express term in the contract: see Cordingley v Cheeseborough (1862) 4 De GF & 
J 379 at 384-389 (misrepresentation by vendor as to measurement of property; purchaser rejected vendor's 
offer to vacate the contract; terms of contract applied; no deduction from purchase money); Re Terry and 
White's Contract (1886) 32 ChD 14 at 31, CA, per Lindley LJ (similar case; in this situation the vendor would sue 
in vain for specific performance without compensation; but that is quite a different thing from saying that the 
purchaser is entitled to insist upon specific performance without paying the price contracted for). See also 
Molphy v Coyne (1919) 53 ILT 177. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/ (9) THE EFFECT OF MISREPRESENTATION/787. Burden of 
proof of election to repudiate contract. 


787. Burden of proof of election to repudiate contract. 


In the case of proceedings to have the contract set aside it is not necessary for the 
representee? to allege or prove that he has exercised his right of election by repudiating the 
contract, the claim or counterclaim being itself sufficient repudiation?, and the burden being on 
the representor? to prove affirmation and not on the representee to prove avoidance‘. In the 
case of a defence, on the other hand, it appears that the burden is on the representee of 
proving not merely that the contract was induced by misrepresentation, but also that, having 
become voidable on that ground, it was in fact avoided by him within a reasonable time after 
discovery of the truth, and that he has restored, or is in a position to restore, any benefit 
obtained under it’. It seems that the fact that the representee has avoided the contract must 
be specifically pleaded in the defence’. 


1 As to who is a representee see PARAS 735-741 ante. 


2 Hyde v Watts (1843) 12 M & W 254 at 270; Capel & Co v Sim's Ships Compositions Co (1888) 58 LT 807 at 
811. 


3 As to who is a representor see PARAS 726-734 ante. 
4 As to affirmation as a defence see PARAS 829-830 post. 


5 See Dawes v Harness (1875) LR 10 CP 166 at 167-168; Urquhart v Macpherson (1878) 3 App Cas 831 at 
836-838, PC (where a plea of fraud was raised by a plaintiff in his reply); United Shoe Machinery Co of Canada v 
Brunet [1909] AC 330 at 338, PC; First National Reinsurance Co v Greenfield [1921] 2 KB 260 at 266, DC, per 
Lush J. 


6 See Meldon v Lawless (1869) 18 WR 261; Anderson v Costello (1871) 19 WR 628 (both Irish cases); Deposit 
and General Life Assurance Co v Ayscough (1856) 6 E & B 761 at 762 per Crompton J. Cf Dawes v Harness 
(1875) LR 10 CP 166, where the defendant pleaded that the contract was induced by fraudulent 
misrepresentation, and the plaintiff was held entitled to rely on the defendant's failure in fact to disaffirm the 
contract, although he had not specifically raised the matter in his reply, since the defendant's plea of fraud was 
bad unless it imported an allegation that he had disaffirmed the contract, and the plaintiff's reply impliedly 
traversed this allegation. 


Where proceedings to enforce calls on shares in a company and the shares have not been forfeited, a 
defendant alleging that the contract to take shares was induced by misrepresentation must not only plead and 
prove that he has disaffirmed the contract, but must normally also either plead and prove that he has taken 
proceedings for rectification of the company's register or join a counterclaim for rectification with his defence; it 
is not sufficient for him to plead merely that he is entitled to rectification, unless he has given an undertaking to 
begin rectification proceedings: see Deposit and General Life Assurance Co v Ayscough supra; First National 
Reinsurance Co v Greenfield [1921] 2 KB 260, DC, explaining Bwich-y-Plwm Lead Mining Co v Baynes (1867) LR 
2 Exch 324, and applying observations in Aaron's Reefs Ltd v Twiss [1896] AC 273, HL. See COMPANIES vol 15 
(2009) PARA 1079. 
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Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/1. 
ACTIONABLE MISREPRESENTATION/ (9) THE EFFECT OF MISREPRESENTATION/788. 
Misrepresentation as a defence against representor's assignee. 


788. Misrepresentation as a defence against representor's assignee. 


In certain cases where proof that a contract was induced by misrepresentation would have 
afforded a good defence to the representee? in proceedings by the representor?, it may not be a 
sufficient defence in proceedings by an assignee of the representor, for example in a case 
where the representee has been induced to execute a negotiable instrument and is sued upon 
it by a holder in due course?. However, where a debt is not secured by a negotiable instrument, 
it seems that a representee sued for the debt by an assignee of the representor is entitled to 
set up the defence that the contract under which the debt arose was induced by 
misrepresentation’, even though he cannot set up against the assignee any claim for damages 
which he may have against the representor®. The rights of a third person to whom goods 
forming the subject of a voidable contract for sale, or land forming the subject of a voidable 
conveyance, have been transferred for value and without notice are mentioned elsewhere in 
this title’. 


1 As to who is a representee see PARAS 735-741 ante. 


2 As to misrepresentation as a defence see PARA 785 ante. As to who is a representor see PARAS 726-734 
ante. 


3 As to the general principle that a holder in due course holds free from defects in title see FINANCIAL SERVICES 
AND INSTITUTIONS vol 49 (2008) PARA 1488. As to the burden of proof in a case of fraud see FINANCIAL SERVICES AND 
INSTITUTIONS vol 49 (2008) PARA 1478. 

4 See Stoddart v Union Trust Ltd [1912] 1 KB 181 at 189, CA, per Vaughan Williams LJ, and at 191 per 
Buckley LJ; and PARA 822 post. As to the general principle that an assignee of a chose in action takes subject to 
equities see CHOSES IN ACTION vol 13 (2009) PARA 83. 

5 Stoddart v Union Trust Ltd [1912] 1 KB 181, CA. 


6 See PARAS 783 note 5 ante, 822 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(1) DAMAGES FOR DECEIT/(i) In general/789. Claim for damages. 


2. CLAIMS FOR DAMAGES 
(1) DAMAGES FOR DECEIT 
(i) In general 


789. Claim for damages. 


It may be preferable to frame a cause of action under the Misrepresentation Act 1967}, rather 
than under the common law. However, where it is thought that a case is suitable for pleading 
under the common law, the following principles apply. On proof of the several matters 

subsequently mentioned’, a claim? is maintainable at the suit of the representee‘ for damages 
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in respect of fraudulent misrepresentation®. It is founded in tort®, and the same principles of law 
and rules of evidence are applicable in whatever court the proceedings are instituted’. 


Since the claim is based on fraud, the period of limitation does not begin to run until the 
representee has discovered the fraud or could with reasonable diligence have discovered it®. 


1 See PARA 801 post. 


2 See PARA 790 post. The particulars of the claim must be set out in the claim form and the claimant must 
specifically set out any allegation of fraud and/or details of any misrepresentation where he wishes to rely on 
them in support of his claim: see Practice Direction-Statements of Case PD 16 paras 1.1 et seq, 8.2(1), (3); and 
CIVIL PROCEDURE. See also Newton Chemical Ltd v Arsenis [1989] 1 WLR 1297, CA; Garden Neptune Shipping v 
Occidental Worldwide Investment Corpn [1990] 1 Lloyd's Rep 330, CA; Movemain Ltd v Lewis [1993] EGCS 130, 
CA. Where there is a charge of fraud, the claim is tried with a jury unless the court is of opinion that the trial 
requires any prolonged examination of documents or accounts or any scientific or local investigation which 
cannot conveniently be made with a jury: see the Supreme Court Act 1981 s 69(1); and CiviL PROCEDURE. ‘Fraud’ 
here means the tort of deceit: see Barclays Bank Ltd v Cole [1967] 2 QB 738, [1966] 3 All ER 948, CA (decided 
under earlier legislation); and CIVIL PROCEDURE. 


3 This includes a counterclaim: see Redgrave v Hurd (1881) 20 ChD 1, CA. 
4 As to who is a representee see PARAS 735-741 ante. 
5 As to fraudulent misrepresentation see PARA 755 et seq ante. 


6 Thus a claim for damages for fraudulent misrepresentation by which the plaintiff was induced to enter into 
a contract was not a claim upon or in relation to or in connection with the contract within the meaning of an 
arbitration clause in the contract, so as to enable the action to be stayed and referred to arbitration under the 
arbitration clause: see Monro v Bognor UDC [1915] 3 KB 167, CA. As to the general principles of tort see Tort. 


7 The claim when brought at common law is sometimes called by its old name of ‘action of deceit', and when 
brought in the Chancery Division it used to be described as an equitable claim for damages in the nature of, or 
analogous to, an action of deceit; but whatever distinctive terminology may be used, it has long been settled 
that the two forms of proceeding are precisely the same, and governed by the same principles: Peek v Gurney 
(1873) LR 6 HL 377 at 384, 390; Arkwright v Newbold (1881) 17 ChD 301 at 320, CA; Smith v Chadwick (1884) 9 
App Cas 187 at 193, HL; Schroeder v Mend! (1877) 37 LT 452 at 454, CA; Derry v Peek (1889) 14 App Cas 337 
at 360, HL. However, the necessity of proving fraud in proceedings for deceit has not narrowed the scope of the 
equitable remedy, which enables the court to award compensation for breach of a special duty in cases which, 
although classified in equity as fraud, do not necessarily import the element of dolus malus: Nocton v Lord 
Ashburton [1914] AC 932, HL; and see PARA 756 note 3 ante. As to misrepresentation in offer documents and 
the principles governing proceedings for deceit as a result of fraudulent misrepresentations in offer documents 
see COMPANIES vol 15 (2009) PARA 1070 et seq. 


8 See PARA 702 ante; and LIMITATION PERIODS vol 68 (2008) PARA 986. 


UPDATE 


789 Claim for damages 


NOTE 2--Supreme Court Act 1981 now cited as Senior Courts Act 1981: Constitutional 
Reform Act 2005 Sch 11 para 1 (in force 1 October 2009: SI 2009/1604). 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(1) DAMAGES FOR DECEIT/(i) In general/790. Constituent elements of 
the claim for deceit. 


790. Constituent elements of the claim for deceit. 
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In any proceedings for deceit the burden is on the representee? of alleging and (except in so far 
as any of them are either expressly or impliedly admitted before or at the trial) proving all of 
the following matters: (1) that the alleged representation consisted of something said, written 
or done which amounts in law to a representation?; (2) that the defendant was the representor?; 
(3) that the claimant was the representee; (4) that the representation was false‘; (5) 
inducement and materiality®; (6) alteration of position’; (7) fraud’; and (8) damage®. Of these 
matters, the first six are common to all forms of proceeding for misrepresentation:®. In 
proceedings for deceit, the concurrence of fraud and damage is essential if damages are to be 
recovered, and neither is sufficient without the other’. 


1 As to who is a representee see PARAS 735-741 ante. 

2 As to what amounts to a representation see PARA 703 et seq ante. 
3 As to who is a representor see PARAS 726-734 ante. 

4 As to falsity see PARA 742 et seq ante. 

5 As to inducement and materiality see PARAS 765-777 ante. 

6 As to alteration of position see PARAS 778-780 ante. 


7 As to fraudulent misrepresentation see PARA 755 et seq ante. As to the meaning of 'fraud' see PARAS 756- 
757 ante. 


8 As to damage see PARAS 791-793 post. 


9 le not only claims for damages, but also proceedings for rescission (See PARA 812 et seq post) and defences 
based upon misrepresentation (See PARAS 785-788 ante). 


10 This has been recognised from the earliest times: see Baily v Merrell (1615) 3 Bulst 94 at 95; Pasley v 
Freeman (1789) 3 Term Rep 51 at 56 per Buller J (fraud without damage, or damage without fraud, gives no 
cause of action; but when these two concur, an action lies); Levy v Langridge (1838) 4M & W 337, Ex Ch; Derry 
v Peek (1889) 14 App Cas 337 at 343, HL, per Lord Halsbury LC. For illustrations of the principle that fraud must 
be alleged and proved see Chandel/or v Lopus (1603) Cro Jac 4; Horncastle v Moat (1824) 1 C & P 166; Childers 
v Wooler (1860) 2 E & E 287, Ex Ch. 


UPDATE 


790 Constituent elements of the claim for deceit 


NOTES 2-8--As to the approach of the court when considering the application of the 
constituent elements of a claim for deceit, see A v B (damages: paternity) [2007] 
EWHC 1246 (QB), [2007] 3 FCR 861. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(1) DAMAGES FOR DECEIT/ (ii) Damage/791. What actionable damage 
includes. 

(ii) Damage 


791. What actionable damage includes. 


In a claim for fraudulent misrepresentation: actionable damage includes actual and temporal 
injury, that is, some loss of money or money's worth, or some tangible detriment capable of 
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being quantified and assessed?. It seems that actionable damage may now also extend to 
injured feelings, inconvenience and mental suffering?. 


It may include loss arising out of a contract entered into on the faith of the representation; loss 
of money paid to a third person or to the representor himself*; in certain circumstances, loss of 
profits, appointments or earnings; or the equivalent in money of any destruction of, or injury 
to, property; or any expense, or detriment of any kind, which allows pecuniary computation®. 


The damage may consist in the personal and physical injury which results from doing some act 
on the faith of an express representation’. Also, where a representee? is induced by fraudulent 
misrepresentation to believe a certain state of things to exist, or a certain thing to have 
happened, and the misrepresentation is of such a nature that the mere making of it to a normal 
person, who believes it, is calculated to, and does, produce not merely mental distress but 
consequential physical and personal injury, then, even if he does nothing, but only suffers 
something by reason of his belief in its truth, his bodily suffering is damage of which the law 
takes notice in a claim founded on such misrepresentation®. 


1 As to fraudulent misrepresentation see PARA 755 et seq ante. 


2 As to the principles on which damages are computed and quantified see PARA 805 et seq post; and 
DAMAGES. The topic now under discussion concerns only the qualities and legal constituents of damage. 


3 See eg Archer v Brown [1985] QB 401 (aggravated damages to compensate for injured feelings may be 
awarded in deceit on the same basis as in contract). It used to be the position that mental distress, unless 
accompanied by physical effects, or mere loss of social advantages to which no money value could be attached 
was not included: see Chamberlain v Boyd (1883) 11 QBD 407, CA (slander not actionable except on proof of 
actual damage, and therefore in point); Mafo v Adams [1970] 1 QB 548, [1969] 3 All ER 1404, CA (plaintiff was 
entitled to damages for loss of a regulated tenancy but not to exemplary damages for inconvenience caused by 
the defendant's deceit). See DAMAGES. As to the principles on which the court will act in cases where the damage 
suffered consists in the incurring of expenses resulting from criminal proceedings or the making of reparation 
for the consequences of a criminal act see Askey v Golden Wine Co Ltd [1948] 2 All ER 35. As to aggravated and 
exemplary damages see PARA 805 note 4 post; and DAMAGES. 


4 Money paid to the representor himself is usually sued for as money had and received (See CONTRACT); but it 
may also be treated as damages, even though the amount is liquidated: Kett/ewe// v Refuge Assurance Co Ltd 
[1908] 1 KB 545 at 550, CA, per Alverstone CJ; on appeal [1909] AC 243, HL. As to who is a representor see 
PARAS 726-734 ante. 


5 Barley v Walford (1846) 9 QB 197 (loss of profit on a design for silk handkerchiefs); Denton v Great 
Northern Rly Co (1856) 5 E & B 860 (missing an appointment); Burrows v Rhodes [1899] 1 QB 816 (loss of pay 
and earnings and capacity to earn). As to loss of profits see further PARA 809 post. 


6 As to loss of property by reason of fraudulent misrepresentation see Mullett v Mason (1866) LR 1 CP 559 
(loss of cow from cattle plague, and of other cows with which it was placed and which became infected with the 
same disease). As to expenses see Barley v Walford (1846) 9 QB 197 (in addition to his loss of profits, the 
plaintiff was put to trouble and expense in making inquiries and communicating with the persons falsely 
represented to be the registered owners of the design); Milne v Marwood (1855) 15 CB 778 (expense of fitting 
up a vessel); Richardson v Silvester (1873) LR 9 QB 34 (time and money spent in going to see the farm 
advertised); Wilkinson v Downton [1897] 2 QB 57 (expense of railway fares, inter alia); Burrows v Rhodes 
[1899] 1 QB 816 (fees paid for surgical operations); Pritty v Child (1902) 71 LJKB 512, DC (expense of sinking a 
well). 


7 The following are examples of physical injury resulting from the use of a chattel, or of land, the qualities or 
condition of which had been misrepresented: Levy v Langridge (1838) 4 M & W 337, Ex Ch (gun); Longmeid v 
Holliday (1851) 6 Exch 761 (lamp; plaintiff failed on other grounds); Burtsal/ v Bianchi (1891) 65 LT 678 (illness 
caused by taking a house with defective drains; plaintiff failed on other grounds). 


8 As to who is a representee see PARAS 735-741 ante. 
9 Wilkinson v Downton [1897] 2 QB 57; Janvier v Sweeney [1919] 2 KB 316, CA (both cases of tortious 


liability). As to the recovery, generally, of damages for illness caused by shock see NEGLIGENCE vol 78 (2010) PARA 
12. See also DAMAGES. 
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791 What actionable damage includes 


NOTE 5--See also 4 Eng Ltd v Harper [2008] EWHC 915 (Ch), [2008] 3 WLR 892, [2008] 
All ER (D) 400 (Apr) (loss of opportunity to purchase and profit from company). 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(1) DAMAGES FOR DECEIT/ (ii) Damage/792. Connection between the 
damage and the representation. 


792. Connection between the damage and the representation. 


In every case where it is necessary to prove actionable damage? it is also necessary for the 
representee? to establish a causal connection, as distinct from a relation of mere sequence and 
succession, between the damage and the misrepresentation. The damage must be shown to 
have been a natural and direct result of the misrepresentation being believed and acted on or, 
where the representee is induced by fraudulent misrepresentation to believe a certain state of 
things to exist?, of the misrepresentation being believed’. Where this connection is not made 
out, then, even if he proves that he did in fact sustain the damage alleged by reason of his 
belief in the truth of the misrepresentation, the representee will not succeed in the claim>; but, 
where it is made out, he will succeed*®. The representee is normally entitled to succeed if he is 
in a position to allege and prove that the representor’ in fact intended the precise kind of 
damage which resulted?. Where a person suffers damage as a result of acting on a fraudulent 
misrepresentation made to another with the intention that it should, or the knowledge that it 
will, be so acted upon, damages are recoverable at his instance from the representor?. 


1 See PARA 791 ante. 
2 As to who is a representee see PARAS 735-741 ante. 


3 See PARA 791 text and note 9 ante. As to fraudulent misrepresentation see PARA 755 et seq ante. As to 
inducement see PARAS 768-773 ante. 


4 See generally DAMAGES. When the damage alleged or proved in any case of misrepresentation, or other 
tort, is described as too remote, nothing more is meant than that it is not the natural or probable result of the 
injury. So also, when it is said that the misrepresentation must be the ‘direct’ or 'immediate' cause of the loss or 
injury (see eg Barry v Croskey (1861) 2 John & H 1 at 23-24 per Wood V-C), these expressions, although not 
felicitous, are intended to indicate no more than the existence of this natural connection and causality: Andrews 
v Mockford [1896] 1 QB 372 at 378, CA, per Lord Esher MR. 


5 Collins v Cave (1860) 6 H& N 131 at 134, Ex Ch; Barry v Croskey (1861) 2 John & H 1 (demurrer allowed); 
Dashwood v Jermyn (1879) 12 ChD 776; Ajello v Worsley [1898] 1 Ch 274 at 281-283; cf Australian Steam 
Shipping Co Ltd v Devitt (1917) 33 TLR 178. 


6 Polhill v Walter (1832) 3 B & Ad 114 at 123-124; Barley v Walford (1846) 9 QB 197 at 206-209; Mullett v 
Mason (1866) LR 1 CP 559 at 563-564; Wilkinson v Downton [1897] 2 QB 57 at 59; Janvier v Sweeney [1919] 2 
KB 316 at 324-325, CA, per Bankes LJ. A possible exception to this rule is where the damage is irrecoverable on 
grounds of public policy: see Askey v Golden Wine Co Ltd [1948] 2 All ER 35; Shelley v Paddock [1979] QB 120, 
[1978] 3 All ER 129; cf Saunders v Edwards [1987] 2 All ER 651, [1987] 1 WLR 1116, CA. See also DAMAGES. 


7 As to who is a representor see PARAS 726-734 ante. 
8 See Andrews v Mockford [1896] 1 QB 372 at 378, CA, per Lord Esher MR, and at 384-385 per Rigby LJ. 
9 Levy v Langridge (1838) 4 M & W 337, Ex Ch; Longmeid v Holliday (1851) 6 Exch 761 at 766; Barry v 


Croskey (1861) 2 John & H 1; Gerhard v Bates (1853) 2 E & B 476; Clarke v Dickson (1859) 6 CBNS 453; 
National Exchange Co of Glasgow v Drew and Dick (1855) 2 Macq 103, HL; Peek v Gurney (1873) LR 6 HL 377 at 
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410. As to the circumstances in which a person to whom a representation is passed on is a representee see PARA 
736 et seq ante. As to the circumstances in which a person other than an original allottee of shares can 
maintain proceedings for deceit in respect of a misrepresentation in a company offer document see COMPANIES 
vol 15 (2009) paRAS 1081-1086. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(1) DAMAGES FOR DECEIT/ (ii) Damage/793. Questions of fact and of 
law in relation to damage. 


793. Questions of fact and of law in relation to damage. 


All questions of damage are questions of fact, the burden of establishing which lies upon the 
representee’, subject to the following, which are questions of law, namely: (1) whether there is 
any evidence of the alleged damage having been sustained at all; (2) whether, if sustained, it is 
of the kind which the law recognises; (3) whether there is any evidence that the damage was in 
fact caused by the representee's belief in the truth of the misrepresentation; and (4) whether 
the proved damage was the natural and direct consequence of the misrepresentation?. 


1 Baily v Merrell (1615) 3 Bulst 94; Pas/ey v Freeman (1789) 3 Term Rep 51 at 53 per Grose J; Smith v 
Chadwick (1884) 9 App Cas 187 at 195-196, HL. As to who is a representee see PARAS 735-741 ante. 


2 Vernon v Keys (1810) 12 East 632 at 638 (affd (1812) 4 Taunt 488, Ex Ch); Eastwood v Bain (1858) 3H& 
N 738; Bear v Stevenson (1874) 30 LT 177, PC; Clydesdale Bank Ltd v Paton [1896] AC 381 at 397-398, HL; 
Tallerman v Dowsing Radiant Heat Co [1900] 1 Ch 1 (on appeal [1900] 1 Ch 1 at 9, CA); Stevens v Hoare (1904) 
20 TLR 407 at 409 per Joyce J. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(1) DAMAGES FOR DECEIT/(iii) Parties/794. Who may sue and be sued. 


(iii) Parties 
794. Who may sue and be sued. 


The possible parties to a claim for damages for deceit are ordinarily the persons who were, or 
who are deemed to have been, the parties to the representation’. 


1 Deceit may arise in the context of domestic relations: P v B (Paternity: Damages for Deceit) [2001] 1 FLR 
1041. As to who are representees and representors see PARAS 725-741 ante. As to claims against companies 
and other corporations see COMPANIES vol 14 (2009) PARA 301 et seq; CORPORATIONS vol 9(2) (2006 Reissue) PARA 
1275. As to the parties to a claim generally see CIVIL PROCEDURE. As to liability in tort generally see TorT. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(1) DAMAGES FOR DECEIT/(iii) Parties/795. Effect of death or disability 
or assignment of rights. 


795. Effect of death or disability or assignment of rights. 


The survival of a cause of action in tort in the case of the death of the person entitled to sue or 
the person liable to be sued’, the effect of bankruptcy? or winding up proceedings? upon the 
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right to sue and liability to be sued, the liability in tort of minors* and mentally disordered 
persons®, and the modes by which proceedings may be instituted and carried on by or against 
minors® and mentally disordered persons’, are considered elsewhere in this work. 


As regards assignments inter vivos, the bare right to sue for damages for misrepresentation is 
not transferable®. 


1 As to the survival of causes of action for the benefit of or against the estates of deceased persons, and the 
effect of the death of a party while a claim is proceeding, see CIVIL PROCEDURE; EXECUTORS AND ADMINISTRATORS. 


2 See BANKRUPTCY AND INDIVIDUAL INSOLVENCY. For the principle that where a misrepresentation results in a 
pecuniary loss, and personal injury to the representee is only incidental, the right of action passes to the 
representee's trustee in bankruptcy see Hodgson v Sidney (1866) LR 1 Exch 313; and BANKRUPTCY AND INDIVIDUAL 
INSOLVENCY vol 3(2) (2002 Reissue) PARA 435. For the principle that the court will not restrain any action against a 
bankrupt to which his discharge would not be a defence see Re Blake, ex p Coker (1875) 10 Ch App 652; and 
BANKRUPTCY AND INDIVIDUAL INSOLVENCY vol 3(2) (2002 Reissue) PARA 731. 


3. See BANKRUPTCY AND INDIVIDUAL INSOLVENCY; COMPANY AND PARTNERSHIP INSOILVENCY. 

4 See CHILDREN AND YOUNG PERSONS vol 5(3) (2008 Reissue) PARAS 26-27. 

5 See eg Morriss v Marsden [1952] 1 All ER 925; and MENTAL HEALTH vol 30(2) (Reissue) PARA 611. 
6 See CHILDREN AND YOUNG PERSONS vol 5(4) (2008 Reissue) PARA 1409 et seq. 


7 See CPR 21.2; Practice Direction-Children and Patients PD 21 para 1.1 et seq; and MENTAL HEALTH vol 30(2) 
(Reissue) PARA 634. 


8 De Hoghton v Money (1866) 2 Ch App 164 at 169, CA, per Turner LJ (the right to complain of fraud is nota 
marketable commodity). See also CHOSES IN ACTION vol 13 (2009) PARA 98. The rule applies equally to proceedings 
for rescission, where nothing is assigned but the bare right to sue: see PARA 821 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(1) DAMAGES FOR DECEIT/(iii) Parties/796. Capacity of member to sue 
company. 


796. Capacity of member to sue company. 


A person is not debarred from obtaining damages or other compensation from a company by 
reason only of his holding or having held shares in the company or any right to apply or 
subscribe for shares or to be included in the company's register in respect of shares?. 


1 Companies Act 1985 s 111A (added by the Companies Act 1989 s 131(1)). This provision has the effect of 
nullifying the rule in Houldsworth v City of Glasgow Bank (1880) 5 App Cas 317, HL, under which a subscriber 
for shares in a company could not claim damages for misrepresentation unless he severed his connection with 
the company: see Soden v British and Commonwealth Holdings plc (in administration) [1996] 3 All ER 951 at 
959, [1996] 2 BCLC 207 at 215, CA, per Peter Gibson LJ; and COMPANIES vol 15 (2009) PARA 1087. 


The rule did not affect the right of the shareholder to take any other kind of proceeding against the company in 
respect of the species of misrepresentation in question (Western Bank of Scotland v Addie (1867) LR 1 Sc & Div 
145 at 163-164, HL) or to sue for damages in respect of any other species of misrepresentation (Houldsworth v 
City of Glasgow Bank supra at 329 per Lord Selborne). 


As to the relief available where a partnership agreement or a purchase of a partnership share is induced by 
fraud or misrepresentation see PARTNERSHIP vol 79 (2008) PARAS 147, 148. 
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Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(1) DAMAGES FOR DECEIT/(iii) Parties/797. Responsibility for the fraud 
of an agent. 


797. Responsibility for the fraud of an agent. 


A principal is responsible in tort for a representation made fraudulently by his agent, acting 
within the scope of his authority?. He is equally responsible where the representation was first 
made by the agent before the commencement of the agency but continued after its 
commencement, finally inducing a third person to enter into a contract which the agent made 
whilst acting within the scope of his authority?. Where an innocent misrepresentation? is made 
by an agent, the falsity of the facts of which are known to the principal, the principal will only 
be liable for deceit if he had expressly authorised the making of the misrepresentation or had 
deliberately employed the agent in order that the agent's ignorance might result in its being 
made’. A person becomes liable in tort for the fraudulent misrepresentation® of an alleged 
agent if, subsequent to the making of any such representation, he intervenes and adopts the 
benefit of it®. 


An agent is personally liable in tort for his own fraudulent misrepresentation’. 


1 Lloyd v Grace, Smith & Co[1912] AC 716, HL. See also S Pearson & Son Ltd v Dublin Corpn [1907] AC 351 
at 357-358, HL, per the Earl of Halsbury; Gordon v Selico Co Ltd [1986] 1 EGLR 71, 18 HLR 219, CA; and AGENCY 
vol 1 (2008) PARAS 135, 152 et seq. As regards the liability of a principal in tort for a criminal act by an agent see 
AGENCY vol 1 (2008) PARA 155. As to the liability of corporations for the torts of their agents or employees see 
CORPORATIONS vol 9(2) (2006 Reissue) PARAS 1275-1276. See also COMPANIES vol 14 (2009) PARA 296. A friendly 
society has been held disentitled to retain money procured by the fraudulent misrepresentation of its agent: 
Byrne v Rudd [1920] 2 IR 12, Ir CA. 


2 Briess v Woolley [1954] AC 333, [1954] 1 All ER 909, HL. 
3 As to innocent misrepresentation see PARAS 762-764 ante. 


4 Cornfoot v Fowke (1840) 6 M & W 358; Ludgater v Love (1881) 44 LT 694, CA; Gordon Hill Trust Ltd v 
Segall! [1941] 2 All ER 379, CA; Armstrong v Strain [1952] 1 KB 232, [1952] 1 All ER 139, CA; Garnac Grain Co 
Inc v HMF Faure and Farclough Ltd [1968] AC 1130n, [1967] 2 All ER 353, HL. See also AGENCY vol 1 (2008) PARAS 
135, 152. As to the responsibility of an innocent member of a firm for the fraud of his partner see Re Collie, ex p 
Adamson (1878) 8 ChD 807 at 820, CA; and PARTNERSHIP vol 79 (2008) PARA 65 et seq. 


The statements in the text relate to liability for deceit. It may now be possible in appropriate cases to hold the 
principal liable for a careless statement by an agent or for so organising his business that although no one 
person can be said to be negligent, operations as a whole can be said to be negligent: see WB Anderson & Sons 
Ltd v Rhodes (Liverpool!) Ltd [1967] 2 All ER 850. As to the liability of an agent for negligent misstatements 
made to a contractor to induce him to tender for the design and construction of a development see / Jarvis and 
Sons Ltd v Castle Wharf Developments Ltd [2001] EWCA Civ 19, [2001] All ER (D) 108 (Jan); and AGENcy vol 1 
(2008) PARA 153. As to liability for careless misstatements see PARAS 762-764 ante, 798-800 post; and NEGLIGENCE 
vol 78 (2010) PARA 14. 


5 As to fraudulent misrepresentation see PARA 755 et seq ante. 


6 Wilson v Tumman (1843) 6 Man & G 236 at 242; approved in Keighley Maxted & Co v Durant [1901] AC 
240 at 246-247, HL, per Lord Macnaghten. As to the ratification by a principal of the acts of his agent see AGENCY 
vol 1 (2008) PARA 57 et seq. 


7 Eaglesfield v Marquis of Londonderry (1878) 26 WR 540 at 541, HL; Gol/drei Foucard & Son v Sinclair and 
Russian Chamber of Commerce in London [1918] 1 KB 180, CA; and see AGENCY vol 1 (2008) PARAS 160, 164. See 
also Convent Hospital Ltd v Eberlin and Partners (1989) 23 ConLR 112, CA. 
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(2) DAMAGES FOR NEGLIGENT WORDS 


798. Damages for negligent words at common law. 


It was long believed to be a basic principle of English law that there was no liability for 
damages for financial loss caused by careless words in the absence of a contractual or fiduciary 
obligation to take care’. It is now clear that this view is wrong and that there may be a tortious 
claim for damages based upon a duty to take care, independent of contract or fiduciary 
obligations?. Such a claim may arise where there have been careless statements in the course 
of performing a contractual duty to take care? or in precontractual negotiations‘. 


1 See Le Lievre v Gould [1893] 1 QB 491, CA; Candler v Crane, Christmas & Co [1951] 2 KB 164, [1951] 1 All 
ER 426, CA. 


2 See Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, [1963] 2 All ER 575, HL. For a discussion 
of this and later authorities see NEGLIGENCE vol 78 (2010) PARA 14. 


3 See PARA 799 post. 


4 See PARA 800 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(2) DAMAGES FOR NEGLIGENT WORDS/799. Careless statements made 
in the course of performing a contractual duty to take care. 


799. Careless statements made in the course of performing a contractual duty to 
take care. 


The practice of a profession, art or calling which demands a special skill or ability carries with it 
a duty to exercise a reasonable amount of skill or ability. Before 1963: it was thought that 
where a person failed to use such reasonable skill or ability he was liable for breach of 
contractual duty? only and was not under a general duty in tort unless the failure was likely to 
cause physical injury to persons or property?. After 1963 it was at first assumed that this 
continued to be the case’, but it is now clear that this is incorrect and that there may be a claim 
in tort for breach of duty of care in addition to a claim in contract®. The claims in contract and 
tort may coincide but different principles may apply to the assessment of damages, and in 
particular a different limitation period may be applicable for each cause of action®. 


1 le before the decision in Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, [1963] 2 All ER 575, 
HL: see PARA 798 ante. 


2 See CONTRACT. 


3 Groom v Crocker [1939] 1 KB 194, [1938] 2 All ER 394, CA; Bean v Wade (1885) 2 TLR 157, CA; cf Nocton v 
Lord Ashburton [1914] AC 932 at 952-956, HL, per Lord Haldane. 


4 Bagot v Stevens Scanlan & Co [1966] 1 QB 197, [1964] 3 All ER 577, where a relationship creating a duty 
on the defendants to exercise reasonable skill and care arose out of the contractual relationship alone; Clark v 
Kirby-Smith [1964] Ch 506, [1964] 2 All ER 835, where the liability of a solicitor to his client for negligence was 
held to be a liability in contract and not in tort (but see note 5 infra). 
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5 Esso Petroleum Co Ltd v Mardon [1976] QB 801, [1976] 2 All ER 5, CA, where a negligent representation 
was made by a person holding himself out as having special expertise in circumstances which gave rise to the 
duty to take reasonable care to see that the representation was correct; the duty of care existed during the 
precontractual negotiations and survived the making of the written contract, and the plaintiffs were held liable 
in the tort of negligence; Batty v Metropolitan Property Realisations Ltd [1978] QB 554, [1978] 2 All ER 445, CA, 
where the principle that a duty could be owed and a person could be liable both in contract and tort was held 
not to be confined to cases where a person owed a duty of care in relation to professional skills; Midland Bank 
Trust Co Ltd v Hett, Stubbs & Kemp [1979] Ch 384, [1978] 3 All ER 571, where solicitors were held liable to their 
client in tort for breach of the duty of care, the decision in Clark v Kirby-Smith [1964] Ch 506, [1964] 2 All ER 
835 (see note 4 supra) being doubted and not followed. See also /EB Fasteners Ltd v Marks Bloom & Co [1983] 
1 All ER 583, CA; Tai Hing Cotton Mill Ltd v Liu Chong Hing Bank Ltd [1986] AC 80 at 107, [1985] 2 All ER 947 at 
957, PC (in this case, the Privy Council favoured the contractual analysis; but this decision may now be seen as 
argument against allowing a tortious duty of care more extensive than that provided for by the contract); 
Central Trust Co v Rafuse (1986) 31 DLR (4th) 481, Can SC; Henderson v Merrett Syndicates [1995] 2 AC 145, 
[1994] 3 All ER 506, HL; White v Jones [1995] 2 AC 207, [1995] 1 All ER 691, HL. See generally NEGLIGENCE; TORT. 


6 See LIMITATION PERIODS vol 68 (2008) PARA 952 et seq. As to the measure of damages in tort and contract see 
generally DAMAGES. 
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in the course of precontractual negotiations. 


800. Careless statements made in the course of precontractual negotiations. 


Before 1963: careless statements made in the course of precontractual negotiations could only 
give rise to a claim to damages if the statements were either held to constitute a contractual 
term? or were not merely careless but fraudulent?. However, it is now clear that one contracting 
party may be under a duty of care in regard to statements made in precontractual 
negotiations, and breach of that duty may lead to liability under either the Misrepresentation 
Act 1967 or in tort for negligence’. This is not to say that such a duty will always arise between 
negotiating parties; often it will not. However, the fact that the parties were in the course of 
negotiating a contract will not prevent a duty of care arising where the requirements of the law 
of tort are satisfied’. 


1 le before the decision in Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, [1963] 2 All ER 575, 
HL: see PARA 798 ante. 


2 See PARA 799 ante; and CONTRACT. 
3 See PARA 789 et seq ante. As to fraudulent misrepresentation see PARA 755 et seq ante. 


4 See Howard Marine and Dredging Co Ltd v A Ogden & Sons (Excavations) Ltd [1978] QB 574, [1978] 2 All 
ER 1134, CA, where the owners of barges were held liable for damages under the Misrepresentation Act 1967 s 
1(1) (see PARA 704 ante) and at common law for misrepresentation made by their employee during 
precontractual negotiations as to the capacity of the company's barges which was a material matter on which 
the representees relied in concluding the contract. As to damages under the Misrepresentation Act 1967 see 
PARAS 801, 811 post. 


5 See Esso Petroleum Co Ltd v Mardon [1976] QB 801, [1976] 2 All ER 5, CA; para 799 note 5 ante; and 
NEGLIGENCE vol 78 (2010) PARA 14; TorT vol 45(2) (Reissue) PARA 815. Thus it is possible that a solicitor acting for 
one side in the negotiation of the contract may owe a duty of care to the other party to the negotiations: Gran 
Gelato Ltd v Richcliff (Group) Ltd [1992] Ch 560, [1992] 1 All ER 865; cf Hemmens v Wilson Browne [1995] Ch 
223, [1993] 4 All ER 826. All of these cases must now be read in the light of White v Jones [1995] 2 AC 207, 
[1995] 1 All ER 691, HL. See also Dorsch v City of Weyburn (1985) 23 DLR (4th) 379, Sask CA. 


6 The duty of care may arise whether or not the precontractual negotiations result in the conclusion of a 
contract. Ordinarily, where a careless statement is made in negotiations which do not in fact lead to the 
completion of a contract, there would be no loss, but this is not necessarily so. For instance, a sub-contractor 
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may make a carelessly low tender for work and a main contractor may rely on it in tendering successfully for 
the main contract; if the sub-contractor were to withdraw his tender before acceptance he would not be bound 
in contract but it may perhaps be argued that he is liable in tort. Such an argument has not been tested in the 
English courts but it has been rejected in New Zealand: see Holman Construction Ltd v Delta Timber Co Ltd 
{[1972] NZLR 1081. 


UPDATE 


800 Careless statements made in the course of precontractual negotiations 


NOTE 4--See also Peekay Intermark Ltd v Australia and New Zealand Banking Group Ltd 
[2006] EWCA Civ 386, [2006] 2 Lloyd's Rep 511 (1967 Act not engaged where 
representation inconsistent with clear contractual clause). 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(2) DAMAGES FOR NEGLIGENT WORDS/801. Statutory liability. 


801. Statutory liability. 


Under the Misrepresentation Act 1967:, where a person has entered into a contract after a 
misrepresentation has been made to him by another party to it and as a result he has suffered 
loss, then, if the person making the misrepresentation would be liable to damages in respect of 
it had the misrepresentation been made fraudulently, that person is so liable notwithstanding 
that the misrepresentation was not made fraudulently, unless he proves that he had 
reasonable ground to believe and did believe up to the time the contract was made that the 
facts represented were true’. Thus the burden of proof is reversed. 


This statutory liability is similar to the common law liability for negligent misstatements?, but 
there are important differences. Thus (1) the statutory provision applies to all contracts and 
there is no need to demonstrate a duty of care between the particular contracting parties*; and 
(2) the burden of proof is reversed, so that the representor® must prove his reasonable grounds 
for belief rather than the representee® having to prove that the representor failed to take 
reasonable care’. 


1 le the Misrepresentation Act 1967 s 2(1). Nothing in the Misrepresentation Act 1967 applies in relation to 
any misrepresentation or contract of sale which was made before the commencement of the Act (ie 22 April 
1967): see ss 5, 6 (Ss 6(3) amended by the Sale of Goods Act 1979 ss 62, 63 and Sch 3). 


2 Ibid s 2(1). As to the measure of damages under the Misrepresentation Act 1967 see PARA 811 post. 
Discovery of the misrepresentation between contract and completion does not preclude a claim for damages: 


see Production Technology Consultants Ltd v Bartlett [1988] 1 EGLR 182, CA. As to fraudulent 
misrepresentation see PARA 755 et seq ante. 


3 See Rust v Abbey Life Assurance Co Ltd [1978] 2 Lloyd's Rep 386; Laurence v Lexcourt Holdings Ltd [1978] 
2 All ER 810, [1978] 1 WLR 1128. As to negligent misstatements see PARAS 762-764, 798-800 ante; and 
NEGLIGENCE vol 78 (2010) PARA 14. 


4 See Howard Marine and Dredging Co Ltd v A Ogden & Sons (Excavations) Ltd [1978] QB 574, [1978] 2 All 
ER 1134, CA; and PARA 800 note 4 ante. 


5 As to who is a representor see PARAS 726-734 ante. 
6 As to who is a representee see PARAS 735-741 ante. 


7 See the Misrepresentation Act 1967 s 2(1); and the text to note 2 supra. 


UPDATE 
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801 Statutory liability 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions' for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, See LOCAL GOVERNMENT vol 69 (2009) PARA 733. 
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CLAIMS FOR DAMAGES/ (3) DEFENCE TO CLAIM FOR DAMAGES/802. Representee's knowledge 
of the truth. 


(3) DEFENCE TO CLAIM FOR DAMAGES 


802. Representee's knowledge of the truth. 


A representee? who knows the truth is not deceived. Proof, therefore, of such knowledge is a 
complete answer to any proceeding founded on misrepresentation?, and it is sufficient to show 
that the representee was aware of the real facts at any time before he altered his position on 
the faith of the false statement?. However, it must be established that the representee's 
knowledge was exact and complete; it is not enough to show partial and fragmentary 
information or mere suspicion’. Moreover, actual knowledge must be proved’. Imputed or 
constructive notice is not sufficient; thus, if the false statement was made to an agent of the 
representee, the representor is not allowed to protect himself by proving that the agent knew 
that the statement was untrue’. Nor is it of any use to establish merely that the representee 
had such means of knowledge and materials within his reach as would have enabled a person 
of ordinary business habits and normal intelligence to discover the whole truth, even though 
the representor himself may have supplied those means and materials, or even that the 
representee availed himself of them, if his investigation, whether perfunctory or diligent, did 
not in fact result in actual knowledge’. A person cannot be heard to complain that another has 
confided in a misrepresentation made, even if innocently, much less if fraudulently, for the 
purpose of inspiring that very confidence, or plead as an excuse that the person he has misled 
was at fault in not testing the statement by inquiry’. 


1 As to who is a representee see PARAS 735-741 ante. 


2 There are very few reported instances of the success of the plea in claims for damages, but see Eaglesfield 
v Marquis of Londonderry (1878) 26 WR 540 at 541, HL, per Lord Hatherley (action for damages); Attwood v 
Small (1838) 6 Cl & Fin 232 at 390, 448-450, HL; Vigers v Pike (1842) 8 Cl & Fin 562 at 648, HL; Begbie v 
Phosphate Sewage Co (1875) LR 10 QB 491 at 498-499 (on appeal (1876) 1 QBD 679, CA); Re British Burmah 
Lead Co Ltd, ex p Vickers (1887) 56 LT 815; Wasteneys v Wasteneys [1900] AC 446 at 449, PC; Howarth v 
Pioneer Life Assurance Co Ltd (1912) 107 LT 155, DC (actions for rescission). For cases where the plea has been 
successfully put forward by way of answer to a defence based on misrepresentation see Dyer v Hargrave (1805) 
10 Ves 505; Bawden v London, Edinburgh and Glasgow Assurance Co [1892] 2 QB 534, CA (a case which has 
frequently been distinguished in subsequent cases: see eg Newsholme Bros v Road Transport and General 
Insurance Co Ltd [1929] 2 KB 356 at 367-375, CA, per Scrutton LJ). See INSURANCE vol 25 (2003 Reissue) PARA 64 
et seq. See also Strover v Harrington [1988] Ch 390, [1988] 1 All ER 769 (particulars of sale stated that a house 
had mains drainage; estate agent later informed the representee's solicitor that this was untrue; the solicitor 
did not pass this information to the representee; any loss flowed from the solicitor's failure rather than the 
misrepresentation, and the representee's claim was barred). As to false or misleading statements made in the 
course of an estate agency business or a property development business see the Property Misdescriptions Act 
1991 s 1; and SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 Reissue) PARA 791 et seq. 


3 For the principle that a representation is deemed to continue until the representee acts upon it see PARA 
754 ante. As to alteration of position see PARA 778 et seq ante. 
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4 Martin v Cotter (1846) 3 Jo & Lat 496 at 507-508; Wilson v Short (1848) 6 Hare 366 at 376; Hughes v jones 
(1861) 3 De GF & J 307 at 312; Redgrave v Hurd (1881) 20 ChD 1, CA. 


5 As to where actual notice is constituted by registration See EQUITY; LAND CHARGES; LAND REGISTRATION. 


6 See Wells v Smith [1914] 3 KB 722, where the representor made to the representee's agent a statement 
which the representor and the agent knew to be untrue, in order to induce the representee to act upon it. See 
also Supersafe Supermarkets Ltd v Pate! (1970) 216 Estates Gazette 1135 (agent knowing true facts but 
unaware of misrepresentation; knowledge could not be imputed to principal). As to who is a representor see 
PARAS 726-734 ante. 


In non-marine insurance cases, where an agent employed by the insurers to procure proposals fills in, or assists 
in filling in, the proposal form for the proposer, the knowledge of the agent is not normally to be imputed to the 
insurers: See INSURANCE vol 25 (2003 Reissue) PARA 396. 


7 Dyer v Hargrave (1805) 10 Ves 505 (as to two of the three misrepresentations which were the subject of 
the plea); Dobel/l v Stevens (1825) 3 B & C 623; Pearson v Wheeler (1825) Ry & M 303; Bowring v Stevens 
(1826) 2 C & P 337; Harris v Kemble (1831) 5 Bli NS 730 at 745, 750, HL; King v Wilson (1843) 6 Beav 124 at 
129; Reynell v Sprye (1852) 1 De GM & G 660 at 687, 709-710; Price v Macaulay (1852) 2 De GM & G 339 at 
346-347, CA in Ch; Brandling v Plummer (1854) 2 Drew 427 at 431-432; Rawlins v Wickham (1858) 3 De G &J 
304 at 313-314; Central Rly Co of Venezuela (Directors etc) v Kisch (1867) LR 2 HL 99 at 118, 120-121, 123- 
124; Caballero v Henty (1874) 9 Ch App 447 at 450; Redgrave v Hurd (1881) 20 ChD 1 at 14, CA; Mathias v 
Yetts (1882) 46 LT 497 at 502, 504, CA; Re London and Staffordshire Fire Insurance Co (1883) 24 ChD 149 at 
154-156; White v Haymen (1883) Cab & El 101 at 103; Arnison v Smith (1889) 41 ChD 348 at 370-373, CA; 
Moss & Co Ltd v Swansea Corpn (1910) 74 JP 351; Nocton v Lord Ashburton [1914] AC 932 at 962, HL, per Lord 
Dunedin. 


8 Barley v Walford (1846) 9 QB 197 at 209; Wilson v Short (1848) 6 Hare 366 at 377; Reynell v Sprye (1852) 
1 De GM & G 660 at 710; Price v Macaulay (1852) 2 De GM & G 339 at 346-347, CA in Ch; Central Rly Co of 
Venezuela (Directors etc) v Kisch (1867) LR 2 HL 99 at 120-121; Hunter v Walters (1871) 7 Ch App 75 at 86; Re 
Arnold, Arnold v Arnold (1880) 14 ChD 270 at 281, CA (where the misrepresentation was assumed to be 
innocent); Bloomenthal v Ford [1897] AC 156 at 161-162, 168, HL (an estoppel case); Betjemann v Betjemann 
[1895] 2 Ch 474 at 479, 482, CA. Contributory negligence is not a defence to claims for fraud: Alliance and 
Leicester Building Society v Edgestop Ltd [1994] 2 All ER 38, [1993] 1 WLR 1462 (deceit); Corporacion Nacional 
Del Cobre De Chile v Sogemin Metals Ltd [1997] 2 All ER 917, [1997] 1 WLR 1396 (bribery). 


The possibility has been recognised, however, in relation to non-fraudulent misrepresentation: see Gran Gelato 
Ltd v Richcliff (Group) Ltd [1992] Ch 560, [1992] 1 All ER 865. 


UPDATE 


802 Representee's knowledge of the truth 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions’ for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. Certain persons or indorsements 
mentioned in this paragraph are specified for the purposes of Regulatory Enforcement 
and Sanctions Act 2008 s 37, Schs 5, 6 (meaning of 'regulator' for the purposes of 
imposing civil sanctions), See ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) PARA 196A. 
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CLAIMS FOR DAMAGES/ (3) DEFENCE TO CLAIM FOR DAMAGES/803. Attempts to exclude 
liability for misrepresentation by contractual term. 


803. Attempts to exclude liability for misrepresentation by contractual term. 


Where the representor: and representee? have entered into a contract after the representation, 
the contract may contain a term purporting to exclude or restrict liability for misrepresentation. 
At common law such a clause will be ineffective if it seeks to exclude liability for fraudulent 
misrepresentation for a person cannot escape liability for his own fraudulent statements by 
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inserting in a contract a clause that the other party is not to rely on them?. More generally the 
effect of such a term is governed by statute. The statutory provision applies to a contractual 
term which would exclude or restrict either any liability to which a party to a contract may be 
subject by reason of any misrepresentation made by him before the contract was made or any 
remedy available to another party to the contract by reason of such a misrepresentation‘. If a 
term falls within the scope of this provision it is of no effect except in so far as it satisfies the 
requirement of reasonableness as stated in the Unfair Contract Terms Act 1977°; and it is for 
those claiming that the term satisfies that requirement to show that it does*®. 


What is a representation and an exclusion for the purposes of this provision is to be 
approached in a broad and reasonable way; it will not suffice to make what would ordinarily be 
a representation accompanied by a statement that it is not to be treated as a representation’. 
On the other hand, it is permissible for a principal to state that an agent has no authority to 
make representations, and such a statement may ensure that what would otherwise be a 
representation within the agent's ostensible authority falls outside that authority and does not 
constitute a representation by the principal?. 


It should also be noted that a representation can itself become a collateral contract, the 
consideration for which is entry into the principal contract. Such a collateral contract can 
override express terms in the principal contract’. 


1 As to who is a representor see PARAS 726-734 ante. 
2 As to who is a representee see PARAS 735-741 ante. 
3 S Pearson & Son Ltd v Dublin Corpn [1907] AC 351 at 353-354, HL, per Lord Loreburn LC. 


4 See the Misrepresentation Act 1967 s 3 (substituted by the Unfair Contract Terms Act 1977 s 8(1)). Set-off 
can be regarded as a remedy for the purposes of the Misrepresentation Act 1967 s 3 (as substituted): 
Skipskredittforeningen v Emperor Navigation [1997] 2 BCLC 398, [1998] 1 Lloyd's Rep 66. 


5 Misrepresentation Act 1967 s 3 (as substituted: see note 4 supra). The effect of s 3 (as substituted) is to 
invalidate a clause in respect of claims based on misrepresentation; it has been held that, in so far as a claim 
applies to an alleged breach of contract, the Unfair Contract Terms Act scheme applies: Skipskredittforeningen 
v Emperor Navigation [1997] 2 BCLC 398, [1998] 1 Lloyd's Rep 66. See CONTRACT vol 9(1) (Reissue) PARA 831. In 
order to satisfy the requirement of reasonableness in the Misrepresentation Act 1967 s 3 (as substituted), the 
term must have been a fair and reasonable one to be included having regard to the circumstances which were, 
or ought reasonably to have been, known to or in the contemplation of the parties when the contract was made: 
see the Unfair Contract Terms Act 1977 s 11(1); and CONTRACT vol 9(1) (Reissue) PARA 831; SALE OF GOODS AND 
SUPPLY OF SERVICES vol 41 (2005 Reissue) PARAS 451, 465. 


Neither the fact that the exclusion is contained in a well Known standard form nor that the parties have been 
represented throughout by solicitors will of itself be sufficient evidence of reasonableness: Walker v Boyle 
[1982] 1 All ER 634 at 644-645, [1982] 1 WLR 495 at 507-508 per Dillon J (where a condition in the National 
Conditions of Sale did not satisfy the requirement of reasonableness). See also South Western General Property 
Co Ltd v Marton [1982] 2 EGLR 19; Cooper v Tamms [1988] 1 EGLR 257; Swingler v Khosla [1991] 1 EGLR 245; 
Goff v Gauthier (1991) 62 P & CR 388; /nntrepreneur Estates (CPC) Ltd v Worth [1996] 1 EGLR 84. 


6 Misrepresentation Act 1967 s 3 (as substituted: see note 4 supra). See also the Unfair Terms in Consumer 
Contracts Regulations 1999, SI 1999/2083; and SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 Reissue) PARA 
452 et seq. 


7 Cremdean Properties Ltd v Nash (1977) 244 Estates Gazette 547 at 551, CA, per Bridge LJ. See also Wa/ker 
v Boyle [1982] 1 All ER 634 at 640, [1982] 1 WLR 495 at 501 per Dillon J. 


8 Overbrooke Estates Ltd v Glencombe Properties Ltd [1974] 3 All ER 511, [1974] 1 WLR 1335; Collins v 
Howell-Jones [1981] 2 EGLR 108, CA. Cf Museprime Properties Ltd v Adhill Properties Ltd [1990] 2 EGLR 196, 61 
P & CR 111. Such statements about the agent's authority are particularly common in sales by auction and 
house purchase transactions handled by estate agents. As to liability of agents for misrepresentation in such 
cases, and the effect of disclaimers, see McCullagh v Lane Fox and Partners Ltd [1996] 1 EGLR 35, (1995) 49 
ConLR 124, CA; and AGENCY vol 1 (2008) PARA 135. As to false or misleading statements made in the course of an 
estate agency business or a property development business see the Property Misdescriptions Act 1991 s 1; and 
SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 Reissue) PARA 791 et seq. 
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9 See City and Westminster Properties (1934) Ltd v Mudd [1959] Ch 129. 


UPDATE 


803 Attempts to exclude liability for misrepresentation by contractual term 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions' for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. Certain persons or indorsements 
mentioned in this paragraph are specified for the purposes of Regulatory Enforcement 
and Sanctions Act 2008 s 37, Schs 5, 6 (meaning of 'regulator' for the purposes of 
imposing civil sanctions), See ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) PARA 196A. 
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CLAIMS FOR DAMAGES/ (3) DEFENCE TO CLAIM FOR DAMAGES/804. Statutory requirement as 
to representations concerning credit. 


804. Statutory requirement as to representations concerning credit. 


No claim may be brought by which to charge any person upon or by reason of a representation 
made concerning or relating to the character, conduct, credit, ability, trade or dealings of any 
other person, in order that such other person may obtain credit, money, or goods, unless the 
representation is made in writing, signed: by the party to be charged with it?. This applies only 
to claims for fraudulent misrepresentation?, and not to a claim for damages for breach of duty 
founded on an innocent misrepresentation‘; nor is it a defence to a claim based on negligent 
representations’. 


Where the representations are partly oral and partly in writing, the claimant will succeed if he 
establishes that he was substantially induced by the written representations’. 


1 Personal signature of the principal is necessary: see eg AGENCY vol 1 (2008) PARAS 3, 19; FINANCIAL SERVICES 
AND INSTITUTIONS vol 49 (2008) PARA 1054. The signature of a duly authorised officer or employee of a company is 
the signature of the company for this purpose: UBAF Ltd v European American Banking Corpn [1984] QB 713, 
[1984] 2 All ER 226, CA. See also COMPANIES vol 14 (2009) PARA 296. 


2 Statute of Frauds Amendment Act 1828 s 6. The Statute of Frauds Amendment Act 1828 is commonly 
known as Lord Tenterden's Act. For decisions on this provision see Lyde v Barnard (1836) 1M & W 101; Has/lock 
v Ferguson (1837) 7 Ad & El 86; Swann v Phillips (1838) 8 Ad & El 457; Devaux v Steinkeller (1839) 6 Bing NC 
84; Turnley v MacGregor (1843) 6 Man & G 46; Craig v Watson (1845) 8 Beav 427; Tatton v Wade (1856) 18 CB 
371, Ex Ch; Williams v Mason (1873) 28 LT 232; Swift v Jewsbury (1874) LR 9 QB 301, Ex Ch; Hosegood v Bull 
(1876) 36 LT 617; Pearson v Seligman (1883) 48 LT 842, CA; Bishop v Balkis Consolidated Co (1890) 25 QBD 
512, CA; Hirst v West Riding Union Banking Co [1901] 2 KB 560, CA; Pearsons v Barclay & Co Ltd and Goddard 
(1910) 103 LT 196, CA; Banbury v Bank of Montreal! [1918] AC 626, HL. See also UBAF Ltd v European American 
Banking Corpn [1984] QB 713, [1984] 2 All ER 226, CA. See further FINANCIAL SERVICES AND INSTITUTIONS vol 49 
(2008) PARA 1052 et seq. 


The claimant must specifically set out any allegation of fraud and/or details of any misrepresentation where he 
wishes to rely on them in support of his claim: see Practice Direction-Statements of Case PD 16 para 8.2; and 
CIVIL PROCEDURE. 

3 As to fraudulent misrepresentation see PARA 755 et seq ante. 

4 Banbury v Bank of Montreal! [1918] AC 626, HL. As to innocent misrepresentation see PARAS 762-764 ante. 


5 WB Anderson & Sons Ltd v Rhodes (Liverpool!) Ltd [1967] 2 All ER 850 at 865 per Cairns J. It appears that 
the Statute of Frauds Amendment Act 1828 s 6 does apply to claims under the Misrepresentation Act 1967 s 
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2(1) (See PARA 801 ante): UBAF Ltd v European American Banking Corpn [1984] QB 713 at 718-719, [1984] 2 All 
ER 226 at 229-230, CA, per Ackner LJ. As to negligent representation see PARAS 798-800 ante. 


6 Tatton v Wade (1856) 18 CB 371 at 385, 387-388, Ex Ch. 


UPDATE 


804 Statutory requirement as to representations concerning credit 


NOTE 2--See also Contex Drouzhba Ltd v Wiseman [2007] EWCA Civ 1201, [2008] 1 
BCLC 631. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(4) MEASURE OF DAMAGES/805. Claim for deceit. 


(4) MEASURE OF DAMAGES 


805. Claim for deceit. 


Since the claim for deceit, and its equitable equivalent?, is based on the hypothesis that the 
representee? has elected or is compelled to adhere to the contract, or put up with the situation 
into which he has been misled by the fraudulent misrepresentation?, and there can be no 
question of undoing the past, it follows that the only relief obtainable in such a case is the 
award of a gross sum in money, payable once and for all as compensation‘, to represent the 
present value of the entire net loss sustained by him in the past, or likely to be sustained in the 
future’. 


The general rule as to the quantification of the damage is that the claimant should be restored 
to the position he would have been in if the representation had not been made. In applying this 
principle to consequential loss a broad approach should be taken, since it has been held that 
the defendant is bound to make reparation for all the actual damage flowing from the 
fraudulent inducement and cannot plead that the damage could not reasonably have been 
foreseen’. Although the loss need not have been foreseeable it must have been directly caused 
by the transaction’. 


1 See PARA 789 note 7 ante. 
2 As to who is a representee see PARAS 735-741 ante. 
3 As to fraudulent misrepresentation see PARA 755 et seq ante. 


4 See generally DAMAGES. In Mafo v Adams [1970] 1 QB 548, [1969] 3 All ER 1404, CA, the question whether 
exemplary damages might be recovered in deceit was left open; but it was clearly stated that they could not in 
Cassell & Co Ltd v Broome [1972] AC 1027 at 1076, [1972] 1 All ER 801 at 826, HL, per Lord Hailsham of St 
Marylebone LC, and at 1131 and 874 per Lord Diplock. Aggravated damages may be recovered: Archer v Brown 
[1985] QB 401, [1984] 2 All ER 267. As to aggravated and exemplary damages see DAMAGES. 


5 As to the meaning in law of damage, and the causal relation which it is necessary to establish between it 
and the misrepresentation, see PARAS 791-793 ante. 


6 See Doyle v Olby (Ironmongers) Ltd [1969] 2 QB 158 at 167, [1969] 2 All ER 119 at 122, CA, per Lord 
Denning MR; and DAMAGES vol 12(1) (Reissue) PARA 1109. See also Smith Kline & French Laboratories Ltd v Long 
[1988] 3 All ER 887, [1989] 1 WLR 1, CA, where in order to place the representees in the position in which they 
would have been if the deceit had not been perpetrated, the value of the goods in question was ascertained by 
reference to the market value of the goods rather than the replacement cost. 
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See further Siametis v Trojan Horse (Burlington) Inc (1979) 25 OR (2d) 120; East v Maurer [1991] 2 All ER 733, 
[1991] 1 WLR 461, CA; Slough Estates pic v Welwyn Hatfield District Council [1996] 2 EGLR 219, [1996] 2 PLR 
50, Clef Aquitaine SARL v Laporte Materials (Barrow) Ltd [2001] QB 488, CA. 


7 Smith New Court Securities Ltd v Citibank NA [1997] AC 254 at 267, sub nom Smith New Court Securities 
Ltd v Scrimgeour Vickers (Asset Management) Ltd [1996] 4 All ER 769 at 779, HL, per Lord Browne-Wilkinson. 


UPDATE 


805 Claim for deceit 


NOTE 4--See BSkyB Ltd v HP Enterprise Services UK Ltd (formerly Electronic Data 
Systems Ltd) [2010] EWHC 86 (TCC), [2010] All ER (D) 192 (Jan), QB. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(4) MEASURE OF DAMAGES/806. Assessment of damages. 


806. Assessment of damages. 


Where the representee!? has received no money or money's worth, and has simply parted with 
property or paid money which is irrecoverable in law? or in fact?, or is under liability in that 
behalf which he is unable to dispute’, the calculation of damages is simply a matter of addition, 
or (in the case of liability) an estimate of present values. However, where the representee's 
alteration of position assumes the form of a contract with the representor? or a third person, 
under which the representee has paid money and received in return property, rights or 
interests, for example a contract to take shares in, or debentures of, a company, the damages 
which the representee is entitled to recover from the representor are normally® the difference, 
if any, between the amount paid by the representee and the value of the property, rights or 
interests received by him’. If the real value of what the representee has received is nil®, the 
representee is entitled to recover the full amount which he has paid’; but the claim to this 
amount, although it may appear to be by way of a liquidated sum, is still in law a claim for 
damages”. 


1 As to who is a representee see PARAS 735-741 ante. 


2 See eg Richardson v Silvester (1873) LR 9 QB 34 (sums paid by the representee to third persons); 
Wilkinson v Downton [1897] 2 QB 57 (railway fares). 


3 See eg Mullett v Mason (1866) LR 1 CP 559 (cows which perished); and the various misrepresentation of 
credit cases referred to in PARA 804 note 2 ante (goods delivered on credit, or money advanced, to insolvent 
persons). 


4 Cf Starkey v Bank of England [1903] AC 114, HL (bank executed transfer of stock in reliance on forged 
power of attorney; bank liable to make restitution to stockholders; broker who had presented power of attorney 
liable to indemnify bank). In this case the broker had acted innocently and was liable on the ground of breach of 
warranty of authority (see AGENCY vol 1 (2008) PARA 161), but the bank's right of indemnity would have been the 
same if he had been guilty of fraudulent misrepresentation. 


By} As to who is a representor see PARAS 726-734 ante. 


6 See Clark v Urquhart [1930] AC 28 at 67-68, HL, per Lord Atkin, reserving the right to consider in any 
future case whether the formula laid down in McConnel v Wright [1903] 1 Ch 546, CA (see the text and note 7 
infra) was too rigidly expressed, on the ground that in all cases of transactions induced by fraudulent 
misrepresentation the measure of damages should be based on the actual damage flowing from the fraudulent 
inducement. See also Hornal v Neuberger Products Ltd [1957] 1 QB 247 at 259-260, [1956] 3 All ER 970 at 974, 
CA, per Lord Denning LJ. As to the measure of damages in tort see DAMAGES. 
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7 McConnel v Wright [1903] 1 Ch 546 at 554-555, CA, per Collins MR; and see COMPANIES vol 15 (2009) PARA 
1086. See also Heinemann v Cooper [1987] 2 EGLR 154, 19 HLR 262, CA; Downs v Chappel! [1996] 3 All ER 344, 
[1997] 1 WLR 426, CA. See, however, the criticism of the latter case in Smith New Court Securities Ltd v 
Citibank NA [1997] AC 254, sub nom Smith New Court Securities Ltd v Scrimgeour Vickers (Asset Management) 
Ltd [1996] 4 All ER 769, HL, where as the result of fraudulent misrepresentation the representee bought a large 
parcel of shares the true value of which was greatly reduced by a then undiscovered separate fraud practised 
on the company, and it was held that the representee could recover the whole of the difference between what it 
paid for the shares and the amount actually realised on the resale of the shares. Where the fraudulently 
obtained property consists of shares, their value should be calculated as of their date of purchase: Great Future 
International Ltd v Sealand Housing Corpn [2002] EWHC 2454 (Ch), [2002] All ER (D) 28 (Dec). 


8 See Twycross v Grant (1877) 2 CPD 469, CA; Jury v Stoker and Jackson (1882) 9 LR Ir 385; Thomson v Lord 
Clanmorris [1900] 1 Ch 718, CA; Goldrei, Foucard & Son v Sinclair and Russian Chamber of Commerce in 
London [1918] 1 KB 180, CA; McConnel v Wright [1903] 1 Ch 546 at 554-555, CA, per Collins MR. 


9 See note 7 supra. 


10 Thus a representee by putting his claim in the form of a demand for a liquidated sum, or labelling his 
cause of action money had and received, cannot alter its intrinsic nature or escape the disabilities attaching to 
it: see Ship v Crosskill (1870) LR 10 Eq 73; Manners v Whitehead (1898) 1 F 171, Ct of Sess. For the principle 
that money paid to the representor may be sued for as money had and received or treated as damages see 
PARA 791 note 4 ante. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(4) MEASURE OF DAMAGES/807. Computation of benefits received by 
representee. 


807. Computation of benefits received by representee. 


For the purpose of calculating damages, the value of the property, rights or interests received 
by the representee? under the contract means their real and actual value, to be determined by 
reference to the evidence adduced?, and, in the case of marketable or saleable securities, 
without regard to market or current prices, which may be shown to have been manufactured by 
the same fraudulent means as gave the representee his cause of action?. The date at which the 
value is to be assessed is the date at which the property or rights were acquired, although 
subsequent events may be taken into account in determining the value at that date’. The 
representee is not bound to sell on discovery of the fraud, or at any subsequent time, but if he 
chooses to do so he must give credit for at least the sum received as purchase money’, and if 
he delays selling after the date when he has had a reasonable time to consider his position, 
and if the price has gone down since that date, he may have to give credit for the higher price 
which he could have obtained at that date’. 


1 As to who is a representee see PARAS 735-741 ante. 
2 Pearson v Wheeler (1825) Ry & M 303 at 304; and see generally the authorities cited in note 3 infra. 


3 Twycross v Grant (1877) 2 CPD 469 at 489-491, 503-505, 542-546, CA; Jury v Stoker and Jackson (1882) 9 
LR Ir 385; Arkwright v Newbold (1881) 17 ChD 301 at 312-313, CA, per Fry J; Peek v Derry (1887) 37 ChD 541 at 
591-594, CA (revsd without reference to this point (1889) 14 App Cas 337, HL); Glasier v Rolls (1889) 42 ChD 
436 at 455, CA, per Kekewich J; McConnel v Wright [1903] 1 Ch 546, CA; Cackett v Keswick [1902] 2 Ch 456 at 
468, CA, per Farwell J; Broome v Speak [1903] 1 Ch 586 at 605-606, CA, per Buckley J, and at 623 per Collins 
MR (affd sub nom Shepheard v Broome [1904] AC 342, HL). 


4 Peek v Derry (1887) 37 ChD 541 at 592-594, CA (revsd without reference to this point sub nom Derry v 
Peek (1889) 14 App Cas 337, HL); Glasier v Rolls (1889) 42 ChD 436 at 455, CA, per Kekewich J; McConnel v 
Wright [1903] 1 Ch 546, CA; Broome v Speak [1903] 1 Ch 586 at 609, CA, per Buckley J, and at 623 per Collins 
MR (affd sub nom Shepheard v Broom [1904] AC 342, HL). 
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5 Peek v Derry (1887) 37 ChD 541 at 593, CA; revsd without reference to this point sub nom Derry v Peek 
(1889) 14 App Cas 337, HL. 


6 Waddell v Blockey (1879) 4 QBD 678, CA. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(4) MEASURE OF DAMAGES/808. Duty to mitigate loss. 


808. Duty to mitigate loss. 


It is the duty of the representee? to take all reasonable steps to mitigate the loss sustained by 
him in consequence of the fraudulent misrepresentation?, the question what is reasonable 
being one of fact, the burden of proof being on the representor?. 


1 As to who is a representee see PARAS 735-741 ante. 
2 As to fraudulent misrepresentation see PARA 755 et seq ante. 


3 See DAMAGES. As to who is a representor see PARAS 726-734 ante. The burden is on the representor to show 
both that the representee has failed to act reasonably and that the representee would have been in a more 
advantageous position if it had acted reasonably: Standard Chartered Bank v Pakistan National Shipping Corpn 
[2002] EWCA Civ 55, [2001] 1 All ER (Comm) 822, CA. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(4) MEASURE OF DAMAGES/809. Loss of profits. 


809. Loss of profits. 


It seems that a representee’ may recover damages for loss of prospective profits if the loss is 

the natural and direct result of the representee acting upon the fraudulent misrepresentation?, 
but he cannot recover for loss of prospective profits merely on the ground that he would have 
obtained them if the representation had been true?. 


1 As to who is a representee see PARAS 735-741 ante. 


2 See eg Barley v Walford (1846) 9 QB 197; and PARA 791 ante. As to fraudulent misrepresentation see PARA 
755 et seq ante. 


3 See Sa/vesen & Co v Rederi Aktiebolaget Nordstjernan [1905] AC 302, HL; Cassaboglou v Gibb (1883) 11 
QBD 797, CA; Johnston v Braham and Campbell [1917] 1 KB 586, CA (actions for breach of duty against agents); 
and AGENCY vol 1 (2008) PARA 86. Such a claim might lie if the representor had contracted that his statement was 
true, for then the representee would in principle be entitled to be put in the position he would have been in if 
the contract had been performed: see DAMAGES. 


See also East v Maurer [1991] 2 All ER 733, [1991] 1 WLR 461, CA (loss of profits could be recovered in an 
action for deceit as being actual damage directly flowing from the fraudulent representation; amount to be 
assessed on the basis of compensating for all the loss suffered rather than on the basis of putting the 
representee in as good a position as if the statement had been true; thus, where the representee bought a 
business as a result of the representor's fraud, the representee recovered damages which reflected not the 
profit which would have been made if the representations had been true but a reasonable return on the money 
which would otherwise have been invested in another business); Clef Aquitaine SARL v Laporte Materials 
(Barrow) Ltd [2001] QB 488, CA (the successful claimant had not made a loss overall but less profit than if the 
fraudulent misstatement had not been made and the defendant's argument, that the rule of recovery was 
confined to cases of overall loss, was rejected; the claim was in accord with ‘overriding compensatory principle’ 
of comparing the claimant's position before the fraudulent statement was made to him with his position as a 
result). 
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As to who is a representor see PARAS 726-734 ante. 


UPDATE 


809 Loss of profits 


NOTE 3--See PARAbola Investments Ltd v Browallia Cal Ltd [2009] EWHC 901 (Comm), 
[2009] 2 All ER (Comm) 589 (representee induced to trade on alternative trading 
system entitled to profits it would have accrued had it continued its previous trading 
practices). 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(4) MEASURE OF DAMAGES/810. Damages for negligent statements at 
common law. 


810. Damages for negligent statements at common law. 


It is clear that where damages are awarded for negligent misstatements? the cause of action is 
tortious and that accordingly damages should aim to restore the claimant to the position he 
was in before the statement, subject to the limitation that the loss suffered should be 
foreseeable’. 


1 See PARAS 762-764, 798-800 ante. 


2 Foreseeability being the test of remoteness of damage in negligence, the wider test employed in Doyle v 
Olby (Ironmongers) Ltd [1969] 2 QB 158, [1969] 2 All ER 119, CA, (see PARA 805 ante) would not apply. As to the 
difference between the fraud and negligence measures see Smith New Court Securities Ltd v Citibank NA 
[1997] AC 254, sub nom Smith New Court Securities Ltd v Scrimgeour Vickers (Asset Management) Ltd [1996] 4 
All ER 769, HL (see PARA 806 note 7 ante); cf South Australia Asset Management Corpn v York Montague Ltd 
[1997] AC 191, [1996] 3 All ER 365, HL (where a valuer who negligently overvalued property was only liable for 
the foreseeable consequences of the information being wrong, and not for loss attributable to a general 
collapse of the property market). 


See also Naughton v O'Callaghan [1990] 3 All ER 191. In this case, a racehorse was bought as a result of 
misrepresentations as to its pedigree and, although at the date of purchase this would have made no difference 
to its value, by the time the misrepresentation was discovered it was clear that the horse had little or no value 
as a racehorse. The purchaser recovered the difference between the purchase price and its present value rather 
than the difference between the purchase price and its actual value at the time of purchase, together with the 
costs of training and upkeep up to the date of discovery of the truth. See further /acovides v Constantinou 
(1986) Times, 27 October; Heinemann v Cooper [1987] 2 EGLR 154, 19 HLR 262, CA; Hussey v Eels [1990] 2 QB 
227, [1990] 1 All ER 449, CA; First Interstate Bank of California v Cohen Arnold & Co [1995] EGCS 188, (1995) 
Times, 11 December, CA. 


As to the measure of damages in tort generally see DAMAGES. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/2. 
CLAIMS FOR DAMAGES/(4) MEASURE OF DAMAGES/811. Damages under the 
Misrepresentation Act 1967. 


811. Damages under the Misrepresentation Act 1967. 


Damages may be awarded under the Misrepresentation Act 1967:, but the Act itself contains no 
guidance as to the principles upon which damages should be assessed. Some early cases 
suggested that damages might be recovered on contract principles, for example so as to 


Page 84 


recover foreseeable loss of profits?. But it is now clear that the better view is that this cause of 
action should be regarded as tortious?; and the same principles should be applied to claims 
under the statute as to claims for deceit’. 


1 le under the Misrepresentation Act 1967 s 2(1) (see PARA 801 ante). Damages may also be awarded in lieu 
of rescission under s 2(2) (see PARA 834 post). Damages awarded in lieu of rescission must be taken into 
account in assessing liability under s 2(1): see s 2(3); and PARA 834 post. 


Damages under s 2(1) may be reduced for contributory negligence: see Gran Gelato Ltd v Richcliff (Group) Ltd 
[1992] Ch 560, [1992] 1 All ER 865. As to contributory negligence see NEGLIGENCE vol 78 (2010) PARA 75 et seq. 


2 See Jarvis v Swans Tours Ltd [1973] QB 233 at 237, [1973] 1 All ER 71 at 73, CA, per Lord Denning MR; 
Davis & Co (Wines) Ltd v Afa-Minerva (EMI) Ltd [1974] 2 Lloyd's Rep 27; Watts v Spence [1976] Ch 165, [1975] 
2 AIl ER 528. 


3 Andre & Cie SA v Ets Michel Blanc & Fils [1979] 2 Lloyd's Rep 427, CA; Chesneau v Interhome Ltd (1983) 
Times, 9 June, CA. See also Sharneyford Supplies Ltd v Edge [1987] Ch 305, [1987] 1 All ER 588, CA. 


4 See Royscot Trust Ltd v Rogerson [1991] 2 QB 297, [1991] 3 All ER 294, CA. In Smith New Court Securities 
Ltd v Citibank NA [1997] AC 254 at 283, sub nom Smith New Court Securities Ltd v Scrimgeour Vickers (Asset 
Management) Ltd [1996] 4 All ER 769 at 792, HL, Lord Steyn noted the ‘trenchant academic criticism’ of the 
Royscot decision, but declined to express a view whether it was correct. See also Naughton v O'Callaghan 
[1990] 3 All ER 191. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(1) THE RELIEF/812. Nature and form of relief. 


3. CLAIMS FOR RESCISSION 
(1) THE RELIEF 


812. Nature and form of relief. 


The object of all proceedings based upon rescission of contracts induced by misrepresentation! 
is: (1) to obtain a judicial declaration and judgment that the contract in question has always 
been, and still is, voidable by reason of the misrepresentation?; (2) the annulment of the 
contract by the court, pursuant to its declaration, which annulment relates back to the date of 
the contract?; and (3) such consequential directions and relief as will restore the parties to the 
exact position in which they were before the contract was entered into, this being the 
inevitable operation of any avoidance ab initio. The rescission is granted in total, or not at all¢, 
except where there are separate and severable covenants or stipulations®, or where the 
instrument impeached may serve two purposes, or operate in two directions, in which case it 
may be rescinded in one of those purposes, whilst allowed to stand in the other®. 


1 As to rescission of contracts generally see CONTRACT. As to rescission on the grounds of mistake see MISTAKE 
vol 77 (2010) PARA 52 et seq. As to the rescission of contracts for the sale of land see BOUNDARIES vol 4(1) (2002 
Reissue) PARA 907; SALE OF LAND. As to the rescission of agreements for leases See LANDLORD AND TENANT vol 27(1) 
(2006 Reissue) PARA 97. As to the avoidance of deeds see DEEDS AND OTHER INSTRUMENTS vol 13 (2007 Reissue) 
PARA 67 et Seq. 


2 However, there may be alternative claims for rescission or for damages: see PARA 781 ante. 


3 Reese River Silver Mining Co v Smith (1869) LR 4 HL 64 at 73-74, 77-78, 81; Abram Steamship Co Ltd v 
Westville Shipping Co Ltd [1923] AC 773 at 781-782, HL, per Lord Atkinson. 


4 Myddleton v Lord Kenyon (1794) 2 Ves 391 at 408; Beaumont v Dukes (1822) Jac 422 at 426; Clarke v 
Dickson (1858) EB & E 148 at 155; United Shoe Machinery Co of Canada v Brunet [1909] AC 330 at 340, PC. 
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5 See Henley v Stone (1840) 3 Beav 355 (as to the power of a person partially interested to have a 
conveyance set aside, so far as it affected such partial interest, without disturbing the residue, or joining the 
parties having the other partial interests); Bagot v Chapman [1907] 2 Ch 222 (where the rule was correctly 
stated, although the application of it to the case has been commented on); Howatson v Webb [1908] 1 Ch 1 at 
2-3, CA, per Cozens-Hardy MR, and at 2 per Farwell LJ. 


6 Haygarth v Wearing (1871) LR 12 Eq 320; Re Gomersall (1875) 1 ChD 137, CA (affd sub nom Jones v 
Gordon (1877) 2 App Cas 616, HL). On a sale of property by auction a purchaser of more than one lot is not 
entitled to be granted rescission of the contract as to one lot on the ground of misrepresentation as to another 
lot, unless the inference can be drawn, from the situation, description or circumstances known and understood 
by vendor and purchaser at the time of sale, that the two transactions are interdependent, owing to matters 
known to both parties: see Holliday v Lockwood [1917] 2 Ch 47, where a claim for rescission failed. As to the 
exercise of the rule that rescission of part of a contract is not possible and its application where there is more 
than one contract see De Molestina v Ponton [2002] 1 All ER (Comm) 587, [2002] 1 Lloyd's Rep 271. 
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CLAIMS FOR RESCISSION/(1) THE RELIEF/813. Forms of proceedings; orders and directions. 


813. Forms of proceedings; orders and directions. 


The ordinary form in which the aid of the court is invoked is a claim or counterclaim: for 
rescission, in which, on discharging the necessary burden of allegation and proof? and unless 
countervailed by any affirmative plea successfully raised by the representor?, the representee‘ 
is entitled to relief of a nature to effect the objects already indicated®, that is to say, an order 
rescinding or setting aside the contract, with or without a prefatory declaration®, and, in certain 
special cases, an order for the delivery up of the instrument in which the contract is contained 
or recorded to be cancelled’, or for rescission of the conveyance by which it was completed?; 
and such further orders for repayment of money with interest*, reconveyance and retransfer™, 
indemnity”, injunction’, accounts and inquiries®, rectification of any entry in a statutory 
register which otherwise would or might import liability’, and generally, and otherwise, all such 
directions as, in the circumstances of the particular case, may be required for the purposes of 
complete restitutio ad integrum. The representee, on his part, must also make all such 
corresponding repayments, retransfers and reconveyances as are necessary to restore the 
status quo on both sides*. 


Where the representee has simply paid money to the representor under the contract, and has 
received neither money nor money's worth in exchange, and so has nothing to restore, the 
proceeding assumes the form of a claim for money had and received?*, which succeeds or fails 
on precisely the same principles as if the claim were for rescission”; and, similarly, where the 
representee has parted with property or an instrument, without receiving any money or other 
benefit, the claim may be in trover?, or for the mere delivery up of the instrument to be 
cancelled, in which case, again, the same principles apply. 


The court also has a statutory power to award damages in lieu of rescission”. 


1 See Redgrave v Hurd (1881) 20 ChD 1, CA (successful counterclaim for rescission). See also the cases 
cited in PARA 785 note 8 ante. 


2 As to the burden of allegation and proof see PARAS 814-816 post. 

3 See PARA 826 et seq post. As to who is a representor see PARAS 726-734 ante. 

4 As to who is a representee see PARAS 735-741 ante. 

5 See PARA 812 ante. The numerous examples of claims (or counterclaims) for rescission in which the 


representee discharged his burden of proof and was not defeated by any affirmative plea, and in which 
therefore he obtained relief, may be roughly classified according to their subject matter as follows: 
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1 (1) sale, mortgage or lease of land (Murray v Palmer (1805) 2 Sch & Lef 474; Kennedy v Green 
(1834) 3 My & K 699; Reynell v Sprye (1852) 1 De GM & G 660; Stanton v Tattersal/ (1853) 1 Sm 
& G 529; Torrance v Bolton (1872) 8 Ch App 118; Lindsay Petroleum Co v Hurd (1874) LR 5 PC 
221; Lempriére v Lange (1879) 12 ChD 675; Re Arnold, Arnold v Arnold (1880) 14 ChD 270, CA; 
Nottingham Patent Brick and Tile Co v Butler (1886) 16 QBD 778, CA; Whittington v Seale-Hayne 
(1900) 82 LT 49; Baker v Moss (1902) 66 JP 360; Mahomed Kala Mea v Harperink (1908) 25 TLR 
180, PC; Lee v Rayson [1917] 1 Ch 613; Bellotti v Chequers Developments Ltd [1936] 1 All ER 
89); 


2 (2) sale or transfer of goods or securities (Wilson v Short (1848) 6 Hare 366; Murray v Mann 
(1848) 2 Exch 538; Walsham v Stainton (1863) 1 De GJ & Sm 678; Maturin v Tredennick (1864) 4 
New Rep 15; Donaldson v Gillot (1866) LR 3 Eq 274; Mathias v Yetts (1882) 46 LT 497, CA; 
Moorhouse v Woolfe (1882) 46 LT 374; Whurr v Devenish (1904) 20 TLR 385); 


3 (3) insurance (Fenn v Craig (1838) 3 Y & C Ex 216; Traill v Baring (1864) 4 De GJ & Sm 318; 
Life and Health Assurance Association Ltd v Yule (1904) 6 F 437, Ct of Sess); 


4 (4) partnership, practice or business (Stainbank v Fernley (1839) 9 Sim 556; Rawlins v 
Wickham (1858) 3 De G &J 304; Redgrave v Hurd (1881) 20 ChD 1, CA; Ferguson v Wilson 
(1904) 6 F 779 at 783, Ct of Sess); 


5 (5) compromises (Davis v Chanter (1855) 3 WR 321; Brooke v Lord Mostyn (1864) 2 De GJ & 
Sm 373 (revsd without affecting the law as laid down in the court below (1866) LR 4 HL 304); 
Fane v Fane (1875) LR 20 Eq 698; Re Roberts, Roberts v Roberts [1905] 1 Ch 704, CA); 


6 (6) contents of an instrument or document (Lewellin v Cobbold (1853) 1 Sm & G 376; Lee v 
Angas (1866) 7 Ch App 79n); 


7 (7) applications and subscriptions for shares in limited companies (See COMPANIES vol 14 (2009) 
PARA 435 et seq); and 


8 (8) miscellaneous (see eg Cooper v Joe/ (1859) 1 De GF & J 240 (guarantee); A-G v Ray (1874) 
9 Ch App 397 (annuity); Lempriére v Lange supra (infancy); Abram Steamship Co v Westville 
Shipping Co [1923] AC 773, HL (assignment of benefit of contract)). 


6 In all the cases cited in note 5 supra an order was made for rescission, and in most of them a declaration 
was prefixed to the decree or judgment. 


7 As to the considerations which will move the court to order the physical surrender or destruction of an 
instrument see EQUITY. See alSO DEEDS AND OTHER INSTRUMENTS. 


8 See PARA 817 post. 


9 In all cases cited in note 5 supra, where the representor had received any cash benefit under the contract 
he was ordered to refund it with interest at 4% or 5%, according to the circumstances, but it is thought that 
higher rates of interest would now be appropriate. 


10 This is ordered where the representee was a vendor: see eg Addis v Campbell (1841) 4 Beav 401. 


11 See Stainbank v Fernley (1839) 9 Sim 556; Newbigging v Adam (1886) 34 ChD 582, CA (on appeal (1888) 
13 App Cas 308, HL); Whittington v Seale-Hayne (1900) 82 LT 49. 


An indemnity may be granted against expenses and liabilities incurred pursuant to obligations contained in the 
contract which is set aside; but, in a case where the misrepresentation was neither fraudulent nor negligent, it 
seems that an indemnity cannot be granted against liabilities which arose out of the contract but were not 
incurred in pursuance of contractual obligations, since to grant such an indemnity would be equivalent to the 
granting of damages, and damages cannot be recovered in respect of such a misrepresentation: see 
Newbigging v Adam supra at 589, 592, 594, 596; Whittington v Seale-Hayne supra, where on the setting aside 
of a lease of premises misrepresented to be sanitary, the plaintiff was granted an indemnity against the rent, 
rates, taxes and repairing expenses to which he had become liable thereunder, but not against loss of stock and 
profits owing to the insanitary condition of the premises. However, if the representation was fraudulent, it 
seems that the representee is entitled to such damages: see Newbigging v Adam supra at 589, 592; and PARAS 
701, 781, 789 et seq ante. 


12 Walsham v Stainton (1863) 1 De GJ & Sm 678 (injunction against transferring shares); Henderson v Lacon 
(1867) LR 5 Eq 249 (against calls); Lempriére v Lange (1879) 12 ChD 675 (against removal of furniture). See 
generally CiviL PROCEDURE vol 11 (2009) PARA 331 et seq. Where a representee has repudiated his liability as a 
shareholder, and refused to pay calls on the ground of misrepresentation, the company will not be allowed to 
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take advantage of the articles enabling it to forfeit the shares for such non-payment, and will be restrained by 
interim injunction from so doing until the trial of the claim, on the representee paying the amount of the calls 
into court: Lamb v Sambas Rubber and Gutta Percha Co Ltd [1908] 1 Ch 845; Jones v Pacaya Rubber and 
Produce Co Ltd [1911] 1 KB 455, CA, disapproving Ripley v Paper Bottle Co (1887) 57 LJ Ch 327. 


13 Haygarth v Wearing (1871) LR 12 Eq 320; and see generally those of the cases cited in note 5 supra in 
which it was found necessary or desirable. 


14 As to the rectification of the register of members of a limited company on the ground of 
misrepresentation see COMPANIES vol 15 (2009) PARA 1079. 


15 See PARA 831 post. 
16 As to claims for money had and received see CONTRACT. 


17 See Stone v City and County Bank (1877) 3 CPD 282 at 294, 309-310, 312, CA; Manners v Whitehead 
(1898) 1 F 171, Ct of Sess. So, in Kettlewell v Refuge Assurance Co Ltd [1908] 1 KB 545, CA (on appeal sub nom 
Refuge Assurance Co Ltd v Kettlewell [1909] AC 243, HL), it was assumed, as the basis of the judgments, that in 
the case of an executed contract, if relief by way of rescission could not be granted, relief could not be granted 
in a claim for money had and received. As to the circumstances in which rescission of an executed contract may 
be granted see PARA 817 post. Representees have successfully asserted claims, in claims for money had and 
received, to recover deposits or other money paid on purchases of property or under a building contract (Jones 
v Edney (1812) 3 Camp 285; Schneider v Heath (1813) 3 Camp 506; Flight v Booth (1834) 1 Bing NC 370; 
Dobell v Hutchinson (1835) 3 Ad & El 355; Hutchinson v Morley (1839) 7 Scott 341; Thornett v Haines (1846) 15 
M & W 367; Moss & Co Ltd v Swansea Corpn Ltd (1910) 74 JP 351); or money paid on applications for shares 
(Stone v City and County Bank supra); or premiums paid on insurance (Duffell v Wilson (1808) 1 Camp 401; 
Blake v Albion Life Assurance Society (1878) 4 CPD 94; British Workman's and General Assurance Co Ltd v 
Cunliffe (1902) 18 TLR 502, CA; Kett/lewe/l v Refuge Assurance Co Ltd [1908] 1 KB 545, CA; Tofts v Pear! Life 
Assurance Co Ltd[1915] 1 KB 189, CA; Hughes v Liverpool Victoria Legal Friendly Society [1916] 2 KB 482, CA; 
Byrne v Rudd [1920] 2 IR 12, Ir CA). 


18 See Jones v Keene (1841) 2 Mood & R 348 (trover of life policy). As to trover generally see TorT vol 45(2) 
(Reissue) PARA 542 et seq. 


19 Moorehouse v Woolfe (1882) 46 LT 374, where the defendant money-lender was ordered to deliver up the 
bill of sale to be cancelled, the plaintiff borrower having repaid all that was due. 


20 See the Misrepresentation Act 1967 s 2(2); and PARA 834 post. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(2) THE CLAIM FOR RESCISSION/(i) Conditions of the Right to 
Rescind/814. Proof of fraud unnecessary. 


(2) THE CLAIM FOR RESCISSION 
(i) Conditions of the Right to Rescind 


814. Proof of fraud unnecessary. 


A contract or transaction induced by misrepresentation may be set aside, whether the 
representation was fraudulent or innocent! and notwithstanding that the misrepresentation has 
become a term of the contract or the contract has been performed?. This being so, fraud should 
not be charged when it cannot be proved, nor conduct be described as fraudulent when it 
cannot be maintained to have been dishonest?; and unnecessary and unproved allegations of 
fraud in any such proceedings are liable to attract costs’, although it is no longer thought right 
to dismiss the claim entirely on that ground:, unless it is framed in such a way that, after 
striking out of the claimant's pleading all allegations of fraud, no other cause of action or title 
to relief remains’. 
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1 Re Deposit and General Life Assurance Co, ex p Ayre's Case (1858) 27 LJ) Ch 579 at 583; Ross v Estates 
Investment Co (1868) 3 Ch App 682 at 685; Redgrave v Hurd (1881) 20 ChD 1 at 12-13, CA; Derry v Peek 
(1889) 14 App Cas 337 at 359, HL; Re Metropolitan Coal Consumers’ Association Ltd, Wainwright's Case (1890) 
63 LT 429 at 431, CA; Stewart v Kennedy (No 2) (1890) 15 App Cas 108 at 121-122, HL; Ferguson v Wilson 
(1904) 6 F 779 at 783, Ct of Sess; Glasgow and South Western Rly Co v Boyd and Forrest [1913] AC 404, HL; 
Mair v Rio Grande Rubber Estates Ltd [1913] AC 853 at 870, HL, per Lord Shaw of Dunfermline; Glasgow and 
South Western Rly Co v Boyd and Forrest as reported in 1915 SC 20, HL; Faraday v Tamworth Union (1916) 86 
LJ Ch 436; Armstrong v Jackson [1917] 2 KB 822 at 825 per McCardie J; Go/drei, Foucard & Son v Sinclair and 
Russian Chamber of Commerce in London [1918] 1 KB 180 at 186, CA, per Pickford LJ, and at 192 per Sargant J; 
Harrison v Knowles and Foster [1918] 1 KB 608 at 610, CA, per Scrutton LJ; Shankland & Co v Robinson & Co 
(1920) 57 Sc LR 400, HL; First National Reinsurance Co v Greenfield [1921] 2 KB 260 at 272, DC, per McCardie J. 
See also Museprime Properties Ltd v Adhill Properties Ltd [1990] 2 EGLR 196, 61 P& CR 111. As to fraudulent 
misrepresentation see PARA 755 et seq ante; and as to innocent misrepresentation see PARAS 762-764 ante. 


2 See the Misrepresentation Act 1967 s 1; and PARAS 704 ante, 817 post. 


3 The procedural advantages of pleading under the Misrepresentation Act 1967 should always be considered 
given that the onus of proof is reversed, and that the claimant if successful is in a similar position to a claimant 
who has successfully proved fraud. If the misrepresentation proves to be innocent, the court may award 
damages instead of rescission: see PARA 834 post. See also Glasgow and South Western Rly Co v Boyd and 
Forrest as reported in 1915 SC 20 at 25, HL, per Earl Loreburn. As to pleading fraud generally see CIviL 
PROCEDURE. 


4 London Chartered Bank of Australia v Lempriére (1873) LR 4 PC 572 at 597. 


5 It was apparently the view of Lord Cottenham LC in Wilde v Gibson (1848) 1 HL Cas 605 at 620-621, 625 
that, where fraud was alleged and not proved, the proceeding should be dismissed, although he afterwards 
either disclaimed, or modified, what he was reported to have said: Archbold v Comrs of Charitable Bequests for 
Ireland (1849) 2 HL Cas 440 at 459-460. See also Espey v Lake (1852) 10 Hare 260 at 264-265; Parr v Jewell 
(1855) 1 K &J 671 at 673-674; Hickson v Lombard (1866) LR 1 HL 324 at 331. 


6 See Anderson v Thornton (1853) 8 Exch 425 at 428; Thom v Bigland (1853) 8 Exch 725 at 730-732; 
Swinfen v Lord Chelmsford (1860) 5 H & N 890 at 920-921; Hickson v Lombard (1866) LR 1 HL 324 at 336; 
London Chartered Bank of Australia v Lempriére (1873) LR 4 PC 572; Connecticut Fire Insurance Co v Kavanagh 
[1892] AC 473 at 479, PC; Behn v Bloom (1911) 132 LT Jo 87; Nocton v Lord Ashburton [1914] AC 932 at 965, 
HL, per Lord Dunedin, and at 967-968 per Lord Shaw of Dunfermline. As to pleading generally see CIVIL 
PROCEDURE. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(2) THE CLAIM FOR RESCISSION/(i) Conditions of the Right to 
Rescind/815. Damage need not be proved. 


815. Damage need not be proved. 


If the representee? proves that he was misled by the misrepresentation into making the 
contract which he seeks to avoid, it is immaterial whether it has affected, or is likely to affect, 
his interests prejudicially or beneficially”. The representee is the sole judge; it is for him to elect 
whether, for reasons sufficient to himself, he will adhere to, or repudiate, the contract?. 


1 As to who is a representee see PARAS 735-741 ante. 
2 Gillett v Peppercorne (1840) 3 Beav 78 at 84 (a case of non-disclosure). 


3 Ayles v Cox (1852) 16 Beav 23 at 24-25 per Romilly MR (purchaser was held not bound to take property 
sold as copyhold which turned out to be freehold; and it was said that it is unnecessary for a person who has 
contracted to purchase one thing to explain why he refuses to accept another). See also Denny v Hancock 
(1870) 6 Ch App 1 at 10 (a case where the representee was rejecting a claim for specific performance); Hulton v 
Hulton [1917] 1 KB 813, CA. 
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Rescind/816. Matters which must be proved. 


816. Matters which must be proved. 


With the exception of damage and fraud}, all the facts and matters which must be alleged and 
proved in a claim for damages for misrepresentation must be similarly alleged and proved in 
proceedings for rescission”. The representee? must further be prepared to show that the 
contract or transaction which he seeks to annul is an existing contract or transaction which, 
unless and until avoided, is valid and binding on the parties; for otherwise there is nothing in 
respect of which judicial intervention is required. The court can no more be asked to rescind 
than to enforce an alleged contract which has never in fact or in law come into being‘, or which 
was void ab initio®, or which, having come into being, has been determined by the parties®. 


1 It is necessary to show both damage and fraud in a claim for damages for fraudulent misrepresentation 
(see PARAS 789-790 ante), but it is not necessary for rescission: see PARAS 814-815 ante. 


2 As to what must be proved in order to recover damages in a claim for deceit see PARA 790 ante. 
3 As to who is a representee see PARAS 735-741 ante. 


4 See Lagunas Nitrate Co v Lagunas Syndicate [1899] 2 Ch 392 at 444, CA. Where, however, a person's 
name has been placed on the register of members of a company in pursuance of an alleged contract to take 
shares which never came into being, the court may rectify the register and remove the person's name from the 
list of contributors in any winding up of the company: see eg Re Consort Deep Level Gold Mines Ltd, ex p Stark 
[1897] 1 Ch 575, CA; Re Etna Insurance Co, Slattery's Case (1872) 7 IR Eq 245; Re (Thomas Edward) Brinsmead 
& Sons, Tomlin's Case [1898] 1 Ch 104. See also PARA 833 note 3 post. As to rectification of the register of 
members of a company see COMPANIES vol 15 (2009) PARA 1079. As to when negotiations become a concluded 
contract see CONTRACT. 


5 Eg when the alleged contract was induced by a misrepresentation as to the person with whom the 
representee was contracting so that his apparent consent is nullified (see PARA 783 text and note 5 ante); or 
where the contract is illegal or, although not illegal, is made void by statute (See CONTRACT). For an example of a 
contract void by statute see LICENSING AND GAMBLING vol 67 (2008) PARA 327. 


6 Eg by forfeiture, pursuant to the articles of a company: see eg Aaron's Reefs v Twiss [1896] AC 273 at 293, 
HL. Where a forfeiture was a fraudulent device of the shareholders, in collusion with the company's secretary, 
the contract was held not to have been ended: Re London and Provincial Starch Co, Gowers' Case (1868) LR 6 
Eq 77 at 81. As to the forfeiture of shares generally see COMPANIES vol 15 (2009) PARA 1213 et seq. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(2) THE CLAIM FOR RESCISSION/(i) Conditions of the Right to 
Rescind/817. Rescission in regard to executed contracts. 


817. Rescission in regard to executed contracts. 


It was formerly held that in certain circumstances the fact that the contract had been executed 
was a bar to its rescission’. However, since 22 April 19677, where a person has entered into a 
contract after a misrepresentation has been made to him, and the misrepresentation has 
become a term of the contract or the contract has been performed, then, if otherwise he would 
be entitled to rescind the contract without alleging fraud, he is entitled to rescind, 
notwithstanding the fact that the misrepresentation has become a term of the contract or the 
contract has been performed?. 
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1 See eg Seddon v North Eastern Salt Co Ltd [1905] 1 Ch 326. Cf Bell v Lever Bros Ltd [1932] AC 161, HL; 
Mackenzie v Royal Bank of Canada [1934] AC 468, PC; Solle v Butcher [1950] 1 KB 671 at 695-696, [1949] 2 All 
ER 1107 at 1121, CA, per Denning LJ, and at 703 and 1125 per Jenkins LJ. 


2 le the commencement date of the Misrepresentation Act 1967 (ie 22 April 1967): see ss 5, 6 (s 6(3) 
amended by the Sale of Goods Act 1979 ss 62, 63 and Sch 3). 


3 See the Misrepresentation Act 1967 s 1; and PARA 704 ante. The court may award damages in lieu of 
rescission: see s 2(2); and PARA 834 post. 


UPDATE 


817 Rescission in regard to executed contracts 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions' for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(2) THE CLAIM FOR RESCISSION/(i) Conditions of the Right to 
Rescind/818. Dissolution of contract of marriage. 


818. Dissolution of contract of marriage. 


Where the contract in question is a contract and something more, such as a contract of 
marriage, which confers and involves status and legitimacy, it cannot be dissolved or nullified 
on the ground that it was induced by misrepresentation, even if fraudulent; the fraudulent 
misrepresentation does not of itself affect the validity of a marriage to which the parties freely 
consented with a knowledge of the nature of the contract’. 


1 See Moss v Moss [1897] P 263; Templeton v Tyree (1872) LR 2 P & D 420; Field's Marriage Annulling Bill 
(1848) 2 HL Cas 48; Sullivan v Sullivan (falsely called Oldacre) (1818) 2 Hag Con 238; cf Lang v Lang 1921 SC 
44. It may be possible to have a marriage set aside where consent to the marriage is vitiated, eg in 
consequence of duress or mistake: see the Matrimonial Causes Act 1973 s 12(c). 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(2) THE CLAIM FOR RESCISSION/(ii) Parties/819. Who may sue and 
be sued. 


(ii) Parties 


819. Who may sue and be sued. 


The possible parties to proceedings for rescission or analogous relief are ordinarily the persons 
who were, or who are deemed to have been, the parties to the representation’. 


1 See Northern Bank Finance Corpn Ltd v Charlton [1979] IR 149 (rescission is prima facie a remedy which is 
only available against the other party to the contract). As to who are deemed representees and representors 
see PARA 725 et seq ante. As to parties to claims generally see CIVIL PROCEDURE. 
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disability. 


820. Effect of death or disability. 


In case of the death or insolvency of the representee? or representor’, the right to sue, or the 
liability to be sued, is transmissible to other persons in accordance with the same rules, and 
subject to the same conditions, as in the case of any other claim or proceeding founded on 
contract?. The liability of a minor who has obtained an advantage by misrepresentation of his 
age‘, and the mode by which proceedings may be instituted and carried on by or against 
minors? and mentally disordered persons®, are considered elsewhere in this work. 


1 As to who is a representee see PARAS 735-741 ante. 
2 As to who is a representor see PARAS 726-734 ante. 


3 As to the effect of death on rights under a contract see CONTRACT; EXECUTORS AND ADMINISTRATORS. As to the 
effect of the bankruptcy of the representor or the representee see eg Re Blake, ex p Coker (1875) 10 Ch App 
652 (a stay was refused where the representor had filed a bankruptcy petition); Motion v Moojen (1872) LR 14 
Eq 202 (undischarged bankrupt not capable of suing). See generally BANKRUPTCY AND INDIVIDUAL INSOLVENCY. As to 
the effect of the winding up of a company see COMPANY AND PARTNERSHIP INSOILVENCY. 


4 See CHILDREN AND YOUNG PERSONS vol 5(3) (2008 Reissue) PARA 23. 
5 See CHILDREN AND YOUNG PERSONS vol 5(4) (2008 Reissue) PARA 1409 et seq. 


6 As to mental disorder and legal incapacity see MENTAL HEALTH vol 30(2) (Reissue) PARA 596 et seq. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(2) THE CLAIM FOR RESCISSION/(ii) Parties/821. Assignment of right 
to sue. 


821. Assignment of right to sue. 


A bare equity to rescind a contract on the ground of misrepresentation is not assignable nor 
saleable’; but where property or an interest in property is assigned, there passes with it every 
such equity as is incidental to its effectual enjoyment, or necessary to secure it for the benefit 
of the assignee, including the equity of avoiding, or obtaining a court order to avoid, any 
conveyance or contract which stands in the way of such enjoyment, or destroys or prejudices 
such interest?. A claim for money had and received?, or to any money or property which can be 
described as, in equity, the money or property of the representee’, as distinct from a mere 
claim to damages, can also be assigned>. 


1 This is because an assignment of a bare right of litigation savours of champerty or maintenance: see Wood 
v Downes (1811) 18 Ves 120 at 125; Prosser v Edmonds (1835) 1 Y & C Ex 481 at 496-497, 500; Dawson v 
Great Northern and City Rly Co [1905] 1 KB 260 at 270-271, CA, per Stirling LJ; Fitzroy v Cave [1905] 2 KB 364 
at 371, CA, per Cozens-Hardy LJ. See also CONTRACT. 


2 Prosser v Edmonds (1835) 1 Y & C Ex 481 at 486-487, 499; Wilson v Short (1848) 6 Hare 366 at 384; 
Cockell v Taylor (1851) 15 Beav 103 at 116-117; Stump v Gaby (1852) 2 De GM & G 623 at 630-631; Dickinson 
v Burrell (1866) LR 1 Eq 337 at 342; Dawson v Great Northern and City Rly Co [1905] 1 KB 260 at 271, CA, per 
Stirling LJ. 
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3 See PARA 813 ante; and CONTRACT. 
4 As to who is a representee see PARAS 735-741 ante. 


5 It is on this principle that claims against delinquent directors and officers of a company are assignable and 
saleable: see COMPANIES. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(2) THE CLAIM FOR RESCISSION/((ii) Parties/822. Liability of assignee 
from representor. 


822. Liability of assignee from representor. 


Since choses in action are only assignable subject to equities, including the equity to rescind, 
any representee! who has become entitled to avoid a sale or transfer of a chose in action as 
against the representor? is normally also entitled to avoid it against any other person who 
claims under or through the representor by assignment?. However, where a contract for the 
sale of goods is voidable on the ground of misrepresentation on the part of the purchaser and 
before it is avoided the representor sells the goods to a third person who buys them without 
notice of the representor's defect in title, the third person acquires a good title to the goods as 
against the representee’. Similarly, where a conveyance of an estate or interest in land is 
voidable on the ground of misrepresentation, the representee's equity to set aside the 
conveyance cannot be enforced against a purchaser for value without notice from the 
representor>. 


1 As to who is a representee see PARAS 735-741 ante. 
2 As to who is a representor see PARAS 726-734 ante. 


3 Davis v Chanter (1855) 3 WR 321; Cockell v Taylor (1851) 15 Beav 103 at 118; Barnard v Hunter (1856) 2 

Jur NS 1213 at 1215. See also CHOSES IN ACTION vol 13 (2009) PARA 83. As regards negotiable instruments, which 

differ from other choses in action, see FINANCIAL SERVICES AND INSTITUTIONS vol 49 (2008) PARAS 1478, 1488 (burden 
of proof on holder in case of fraud; general principle that holder in due course takes free of defects in title). 


4 As to the intervention of jus tertii see PARA 832 post. The position is different where the contract is void and 
not merely voidable: see PARA 783 note 5 ante. 


5 See eg Dunbar v Tredennick (1813) 2 Ball & B 304 at 318; and Equity. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(2) THE CLAIM FOR RESCISSION/((iii) Special Cases/823. Statutory 
procedure in company cases. 


(iii) Special Cases 


823. Statutory procedure in company cases. 


Where it is sought to rescind a contract to take shares in a limited company on the ground of 
misrepresentation?, and for that purpose it is necessary or advisable to obtain a court order for 
rectification of the register of members? or, if the company is in liquidation, for variation of the 
list of contributories, a Summary form of procedure is provided:?. 
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1 As to claims for rescission of contracts to take shares see COMPANIES vol 15 (2009) PARA 1071 et seq. 


2 Otherwise the shareholder may lose the right to rescind: see PARA 832 post; and COMPANIES vol 15 (2009) 
PARA 1074. 


3 See COMPANY AND PARTNERSHIP INSOLVENCY (statutory procedure for rectification of the register when the 
company is a going concern; variation of lists of contributories, and rectification of the register, when the 
company is being wound up). 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(2) THE CLAIM FOR RESCISSION/((iii) Special Cases/824. Procedure 


on sales by court order. 


824. Procedure on sales by court order. 


Where a purchaser of property, sold by judicial direction in any cause or matter, complains that 
he has been induced to purchase by misrepresentation, the proper mode of obtaining relief is 
by application to the judge in that cause or matter to be discharged from the purchase, and the 


application is governed by the same rules as those which regulate a claim for rescission’. 


1 Martin v Cotter (1846) 3 Jo & Lat 496 at 505; Lachlan v Reynolds (1853) Kay 52 at 55; Brandling v Plummer 
(1854) 2 Drew 427; Whittemore v Whittemore (1869) LR 8 Eq 603; Re Banister, Broad v Munton (1879) 12 ChD 
131 at 141, CA; Re Arnold, Arnold v Arnold (1880) 14 ChD 270 at 273-274, 277, CA; Mahomed Kala Mea v 
Harperink (1908) 25 TLR 180, PC; Re Longvale Brick and Lime Works Ltd [1917] 1 IR 321 at 329-330, CA, per Sir 
Ignatius J O'Brien C. The purchaser was relieved in all the above cases, except in Re Arnold, Arnold v Arnold 
supra, and in most of them it was pointed out that the fact that the sale was under the court's direction, and 
that the misrepresentation was, in a sense, that of its officers, was a ground for granting relief not less, but 
more, readily than in an ordinary case. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(2) THE CLAIM FOR RESCISSION/((iii) Special Cases/825. Statutory 


procedure in cases of sale of land. 


825. Statutory procedure in cases of sale of land. 


Under the summary procedure authorised by statute for determining questions arising on the 


sale and purchase of land!, a declaration may be obtained that the title shown is not such as 
the purchaser ought to be compelled to accept?. 


1 See the Law of Property Act 1925 s 49 (as amended); and SALE OF LAND vol 42 (Reissue) PARA 220 et seq. 
This summary procedure does not apply to any question affecting the existence or validity of the contract: see s 
49(1). 


2 Re Davis and Cavey (1888) 40 ChD 601 at 609; and see SALE OF LAND vol 42 (Reissue) PARA 51 et seq. 
Further relief (eg return of a deposit) may raise a question which affects the validity of the contract, so that the 
purchaser may have to bring another claim to obtain relief: see Re Davis and Cavey supra at 609. As to implied 
covenants for title see the Law of Property (Miscellaneous Provisions) Act 1994 Pt | (ss 1-13) (as amended); and 
SALE OF LAND vol 42 (Reissue) PARAS 337, 350. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(3) DEFENCES IN CLAIMS FOR RESCISSION/826. Defences to 
proceedings. 
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(3) DEFENCES IN CLAIMS FOR RESCISSION 


826. Defences to proceedings. 


By way of answer to any proceedings for rescission or analogous relief, in whichever form: they 
may be instituted, the representor? may set up any of the affirmative pleas? which are special 
to proceedings of this nature, in addition to any other defence which may be available to him‘. 
In the case of these pleas, the burden of allegation and, except so far as any averment may be 
expressly or impliedly admitted’, of proof is on the representor®. 


1 As to forms of proceedings see PARA 813 ante. 
2 As to who is a representor see PARAS 726-734 ante. 
3 See PARA 827 et seq post. 


4 le either at common law, in equity or by statute. Certain statutory limitation periods, including those for 
claims founded on tort and simple contract (See LIMITATION PERIODS vol 68 (2008) PARA 952 et seq), do not apply 
to claims for equitable relief except in so far as they may be applied by analogy with the application of earlier 
legislation: see the Limitation Act 1980 s 36(1) (as amended); and LIMITATION PERIODS vol 68 (2008) PARA 954. As 
to the application of limitation periods to proceedings for rescission on the ground of fraud see LIMITATION PERIODS 
vol 68 (2008) PARA 986. See also Equity. As to the effect of fraud on periods of limitation see PARA 702 ante; and 
LIMITATION PERIODS vol 68 (2008) PARAS 954, 1220 et seq. The Limitation Act 1980 does not affect any equitable 
jurisdiction to refuse relief on the ground of acquiescence or otherwise: see s 36(2); and LIMITATION PERIODS vol 68 
(2008) PARAS 906, 919. As to the effect of delay on the right to rescission see PARA 835 post. 


5 le admitted either at or before the trial (on pleading or disclosure). In the case of one of the affirmative 
pleas, namely liquidation of a company in a case where the contract sought to be rescinded is a contract by 
which the representee became a member of the company (see PARA 833 post), the admission of the fact usually 
appears from the very title of the proceedings. As to who is a representee see PARAS 735-741 ante. 


6 The very character of the defence (‘affirmative’) imports this. As to proof of delay on the part of the 
representee see Aaron's Reefs v Twiss [1896] AC 273 at 295, HL. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(3) DEFENCES IN CLAIMS FOR RESCISSION/827. Representee's 
knowledge of the truth. 


827. Representee's knowledge of the truth. 


The representor's: defence that the representee? knew the truth is common to proceedings for 
rescission and claims for damages, and has been dealt with elsewhere in this title’. 


1 As to who is a representor see PARAS 726-734 ante. 
2 As to who is a representee see PARAS 735-741 ante. 


3 See PARA 802 ante. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(3) DEFENCES IN CLAIMS FOR RESCISSION/828. Contractual term 
limiting right to rescind. 
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828. Contractual term limiting right to rescind. 


A contract entered into after a misrepresentation may contain a term purporting to exclude or 
restrict the right to rescind, or the right to any remedy that might be available. Such a term is 
subject to the statutory requirement of reasonableness?. 


1 See the Misrepresentation Act 1967 s 3 (as substituted); and PARA 803 ante. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(3) DEFENCES IN CLAIMS FOR RESCISSION/829. Affirmation of 
contract. 


829. Affirmation of contract. 


If, after discovery of the whole of the material facts giving him a right to avoid the contract’, 
the representee? has, by word or act?, definitely elected to adhere to it*, the representor® has a 
complete defence to any proceedings for rescission’. The acts and conduct relied on as showing 
the representee's affirmation of the contract must be such as are more consistent, on a 
reasonable view of them, with that than with any other theory’. It is not sufficient to point to 
acts of a neutral character, or acts which are equally consistent with a possible ultimate 
intention to disaffirm®, or with a mere suspension of judgment?. An affirmation which prevents 
rescission will not of itself be a bar to a claim for damages”. 


1 No less than this must be shown to support the plea. It is insufficient to prove partial information, giving 
rise to suspicion merely; there can be no effective affirmation or election which is not based on complete and 
exact knowledge: see Jarrett v Kennedy (1848) 6 CB 319 at 326; Lachlan v Reynolds (1853) Kay 52 (in both 
cases, the plea failed on this ground). For illustrations of the kind and degree of knowledge required see Ogilvie 
v Currie (1868) 37 LJ Ch 541 at 544; Sharpley v Louth and East Coast Rly Co (1876) 2 ChD 663 at 685, CA (in 
both these cases, the plea succeeded). 


2 As to who is a representee see PARAS 735-741 ante. 


3 In nearly all the cases cited in note 6 infra, the affirmation was implied from acts and conduct rather than 
from word spoken or written; in no instance was an express agreement proved. 


4 As to the right of election see PARAS 781, 784 ante. 
5 As to who is a representor see PARAS 726-734 ante. 


6 In the following cases, many of which related to company transactions, the representee's acts and conduct 
were held to signify affirmation, after he had full knowledge of the facts giving him the right to repudiate: 
Campbell v Fleming (1834) 1 Ad & El 40 (sale of shares); Pu/sford v Richards (1853) 17 Beav 87 (purchase of 
further shares); Re Royal British Bank, Mixer's Case (1859) 4 De G & J 575 at 586-587 (receiving dividends); Re 
Hop and Malt Exchange and Warehouse Co, ex p Briggs (1866) LR 1 Eq 483 (instructing broker to sell shares at 
a premium, although no actual sale); Re Cachar Co, Lawrence's Case, Re Russian (Vyksounsky) Iron Works Co, 
Kincaid's Case (1867) 2 Ch App 412 (delay; payment of call without protest); Re Russian (Vyksounsky) Iron 
Works Co, Whitehouse's Case (1867) LR 3 Eq 790 at 793-794 (similar case); Re Russian (Vyksounsky) Iron 
Works Co, Taite's Case (1867) LR 3 Eq 795 at 798 (delay after giving notice of intention to take proceedings); 
Scholey v Central Rly Co of Venezuela (1868) LR 9 Eq 266n (receipt of a dividend, and payment of call without 
protest); Ogilvie v Currie (1868) 37 LJ Ch 541 (attempts to compromise after months of suspicion); Re Bank of 
Hindustan, China and Japan, Campbell's Case, Hippisley's Case, Alison's Case (1873) 9 Ch App 1 at 7, 15 (taking 
part in appointment of liquidators, and paying calls under balance orders without objection); Sharpley v Louth 
and East Coast Rly Co (1876) 2 ChD 663 at 677-684, CA (attending meetings, and pressing on the enterprise); 
Cargill v Bower (1878) 10 ChD 502 at 508-509 (action against company claiming cancellation of allotment of 
shares; support by plaintiff as contributory of petition for company's liquidation, with costs awarded to him in 
that character; dropping by him of claim for cancellation in action); Re Wheal Unity Wood Mining Co, 
Chynoweth's Case (1880) 15 ChD 13 at 17-18, CA (company seeking to put transferor's name on the register 
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instead of transferee's, having demanded payment of calls from transferee and forfeited his shares for non- 
payment, held to have affirmed the contract with him); Reid v London and Staffordshire Fire Insurance Co 
(1883) 53 LJ Ch 351 (giving notice of discontinuance of former proceedings for rescission); Re Dunlop-Truffault 
Cycle and Tube Manufacturing Co, ex p Shearman (1896) 66 LJ Ch 25 (payment of allotment money and 
instalments after giving clear written notice of repudiation); Re Meta/ Constituents Ltd, Lord Lurgan's Case 
[1902] 1 Ch 707 at 710-711 per Buckley J (acts showing an intention to keep shares for the purpose of selling 
them at a premium); Seddon v North Eastern Salt Co Ltd [1905] 1 Ch 326 at 334 per Joyce J (continuing to carry 
on at a profit the business the purchase of which it was sought to set aside). 


7 See Watson v Burton [1956] 3 All ER 929 at 937, [1957] 1 WLR 19 at 30 per Wynn-Parry J. For illustration of 
acts and conduct, or inaction, held not to amount to affirmation see Re Metropolitan Coal Consumers’ 
Association, ex p Edwards (1891) 64 LT 561 (attending one meeting for a few minutes, and asking the 
secretary, on one occasion, the price of the shares); Re Metropolitan Coal Consumer's Association, Karberg's 
Case [1892] 3 Ch 1, CA (mere inaction and reasonably waiting for the result of a similar case); Oe/kers v Ellis 
[1914] 2 KB 139 (no evidence of delay in taking proceedings after facts really ascertained); Abram Steamship 
Co Ltd v Westville Shipping Co Ltd [1923] AC 773, HL (consent to trivial alterations of plans after discovery of 
misrepresentations); Laurence v Lexcourt Holdings Ltd [1978] 2 All ER 810, [1978] 1 WLR 1128 (lessors 
misrepresented planning permission status of building; attempt by lessees to negotiate alternative 
arrangements with lessor did not amount to affirmation nor did lapse of a reasonable period for consideration 
after breakdown of these negotiations). 


8 See eg Wontner v Shairp (1847) 4 CB 404 at 442-443, where the representee was present as a shareholder 
at a meeting of the company, but only for the purpose of proposing the very thing which it was the object of the 
action to obtain. 


9 See eg Watson v Burton [1956] 3 All ER 929, [1957] 1 WLR 19, where a purchaser of property completed 
payment of the deposit and asked for repairs to be done while seeking an accommodation with the vendor 
about a mistake discovered in the particulars. As to the offence of property misdescription see the Property 
Misdescriptions Act 1991 s 1; and SALE OF GOODS AND SUPPLY OF SERVICES vol 41 (2005 Reissue) PARA 791 et seq. As 
to the effect of delay in taking proceedings for rescission see PARA 835 post. 


10 Production Technology Consultants Ltd v Bartlett [1988] 1 EGLR 182, CA. See also PARAS 781, 784 ante. 
As to a claim for damages see PARA 789 et seq ante. 


UPDATE 


829 Affirmation of contract 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions' for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. Certain persons or indorsements 
mentioned in this paragraph are specified for the purposes of Regulatory Enforcement 
and Sanctions Act 2008 s 37, Schs 5, 6 (meaning of 'regulator' for the purposes of 
imposing civil sanctions), See ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) PARA 196A. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(3) DEFENCES IN CLAIMS FOR RESCISSION/830. Affirmation of 
contract induced by two distinct misrepresentations. 


830. Affirmation of contract induced by two distinct misrepresentations. 


Affirmation of a contract induced by two distinct misrepresentations with knowledge of the true 
facts as regards the one, but not as regards the other, does not debar the representee? from 
relief?. Nor does the fact that the representee has claimed and recovered damages against one 
of two representors? who are parties to the contract preclude him from obtaining rescission 
against the other, even though the representors are partners‘. However, where the contract 
was induced by a single representation, and the representee, with knowledge of its falsity in 
one particular, has affirmed the contract, he cannot escape from the consequences or defeat 
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the representor's plea by proof that, since the affirmation, he has discovered another particular 
in which the same representation departed from the truth®. 


1 As to who is a representee see PARAS 735-741 ante. 

2 Re London and Provincial Electric Lighting and Power Generating Co Ltd, ex p Hale (1886) 55 LT 670. 
3 As to who is a representor see PARAS 726-734 ante. 

4 Rawlins v Wickham (1858) 3 De G & J 304 at 315, 322. 


5 Campbell v Fleming (1834) 1 Ad & El 40; Re Russian (Vyksounsky) Ironworks Co, Whitehouse's Case (1867) 
LR 3 Eq 790 at 794. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(3) DEFENCES IN CLAIMS FOR RESCISSION/831. Impossibility or 
injustice of specific restitution. 


831. Impossibility or injustice of specific restitution. 


The representee! may not be granted rescission where specific restitution is impossible, or on 
the intervention of a third party?. One of the conditions of rescission is actual restoration by the 
representee to the representor? of all property, if any, which he acquired under the contract, so 
far as it is capable of specific reconveyance or retransfer’. If the representor can show that the 
representee received under the contract anything which, whether a thing in possession or a 
thing in action, was on its acquisition capable of being specifically retransferred*, and which the 
representee has either lost or destroyed, or so dealt with as to produce an entire alteration of 
its physical, commercial or legal character, quality and substance, as distinct from mere 
depreciation, decay or deterioration in the ordinary course of events‘®, the plea is valid unless 
the representor, by his own conduct in standing by and tacitly permitting or encouraging the 
representee in his course of action, has precluded himself from taking the objection’. On the 
other hand, mere depreciation or deterioration of the subject matter of the contract, from no 
fault of the representee and without altering its character, is no bar to rescission®. Nor is 
commercial expansion of the subject matter of a contract of sale in the hands of the purchaser 
necessarily a bar to the granting of rescission to the vendor where the purchaser's 
misrepresentation was fraudulent?. 


There are cases which suggest that a broader approach may be taken if justice so requires in 
situations where, although specific restitution is no longer possible, effective restoration is 
possible by the payment of money”. 


1 As to who is a representee see PARAS 735-741 ante. 
2 See PARA 832 post. 
3 As to who is a representor see PARAS 726-734 ante. 


4 See PARA 813 ante. In a case where doubt existed as to the capacity of a party seeking rescission of an 
agreement to execute a reconveyance which was a necessary condition of the granting of rescission, an order 
was made providing that, if a reconveyance should be executed to the satisfaction of the court of first instance, 
rescission should take place, but that otherwise the proceedings should be dismissed: see Lindsay Petroleum Co 
v Hurd (1874) LR 5 PC 221 at 245 (allegation that the plaintiff company had ceased to exist). 


5 Where the representee has received nothing which he can restore, the plea has no application. It has no 
place, therefore, where the claim is one of money had and received, or trover: see PARA 813 ante. Nor does it 
apply where the representee has nothing to restore but money. In Hu/ton v Hulton [1917] 1 KB 813, CA, the 
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court rescinded a deed of separation obtained by fraudulent misrepresentations of the husband as to his 
means, but refused to order the wife to repay the sums which she had for some years received under the deed, 
on the grounds that the money had been paid under a liability at common law which existed irrespective of the 
deed, and that the husband had received during the period very considerable advantages, eg freedom from 
molestation and proceedings by the wife for restitution of conjugal rights. 


6 Clough v London and North Western Rly Co (1871) LR 7 Exch 26 at 34-35; Compagnie Chemin de Fer Paris- 
Orléans v Leeston Shipping Co Ltd (1919) 36 TLR 68 at 69 per Roche J (the principle of restitutio in integrum 
does not mean that a person is to be put back into the same position as before, but that he shall be put into as 
good a position as before). The following are illustrations of such alteration in the physical or mercantile 
properties of the subject matter as are sufficient to support this defence and to disentitle the representee to 
rescission: Attwood v Small (1838) 6 Cl & Fin 232 at 357, HL (working of collieries, iron mines and other 
property); Vigers v Pike (1842) 8 Cl & Fin 562 at 651, HL (mines worked out); Clarke v Dickson (1858) EB & E 
148 at 153-155 (mines worked and legal character of securities altered from shares in a cost-book mine to 
shares in a joint stock company); Western Bank of Scotland v Addie (1867) LR 1 Sc & Div 145 at 165-166, HL 
(conversion of an unincorporated banking company into an incorporated joint stock company); Sheffield Nickel 
Co v Unwin (1877) 2 QBD 214, DC (position of both parties in relation to the patents and business in question 
materially changed); Re Wheal Unity Wood Mining Co, Chynoweth's Case (1880) 15 ChD 13 at 20, CA (having 
forfeited shares, the company had put it out of its power to restore the status quo); Lagunas Nitrate Co v 
Lagunas Syndicate [1899] 2 Ch 392, CA (where, after accrual of right to rescind, purchasers continued working 
a business at a profit, distributed dividends and called on the vendors to make outlays etc; the decision in this 
case might have been different if the vendors had been guilty of fraud: see at 433-434; and see comments in 
Spence v Crawford [1939] 3 All ER 271 at 280, HL, per Lord Thankerton, and at 288-289 per Lord Wright); 
Glasgow and South Western Rly Co v Boyd and Forrest as reported in 1915 SC 20, HL (completion of contract to 
construct railway after full knowledge of facts giving rise to right to rescind); Steedman v Frigidaire Corpn 
[1932] WN 248, PC (large part of refrigerating plant supplied let out to be operated by tenants of representee). 
Cf Hulton v Hulton [1917] 1 KB 813, CA, where the court rescinded a deed of separation obtained by fraudulent 
misrepresentations, although certain letters could not be restored by the representee by reason of their 
destruction under the terms of the deed, the court holding that the letters had been destroyed for the 
representor's benefit. If the representee has, before knowledge of the misrepresentation, assigned the benefit 
of the contract impeached to a third person, the right to rescind is lost; but if the representee in so assigning 
innocently passed on the misrepresentation to the assignee, who rescinds on discovery of the original 
misrepresentation, the right of the representee to rescind and his ability to make restitutio in integrum may be 
restored by the act of the assignee, even though the assignee has been obliged by the representee to bring an 
action to enforce his right to rescind the sub-contract and judgment had not been obtained in that action at the 
date when the representee began proceedings for rescission against the representor: Abram Steamship Co Ltd 
v Westville Shipping Co Ltd [1923] AC 773, HL. 


7 See eg Maturin v Tredennick (1864) 4 New Rep 15. 


8 Western Bank of Scotland v Addie (1867) LR 1 Sc & Div 145 at 165-166, HL; Adam v Newbigging (1888) 13 
App Cas 308 at 323, 330-331, HL; Oelkers v Ellis [1914] 2 KB 139 at 152 per Horridge J; Armstrong v Jackson 
{[1917] 2 KB 822. 


9 Spence v Crawford [1939] 3 All ER 271, HL. 


10 See Atlantic Lines and Navigation Co Inc v Hallam Ltd, The Lucy [1983] 1 Lloyds Rep 188; Vadasz v 
Pioneer Concrete (SA) Pty Ltd (1995) 130 ALR 570, Aust HC. See also O'Sullivan v Management Agency and 
Music Ltd [1985] QB 428, [1985] 3 All ER 351, CA; Mahoney v Purnel/ [1996] 3 All ER 61 (both cases of undue 
influence rather than misrepresentation). As to undue influence see PARA 839 et seq post; and CONTRACT vol 9(1) 
(Reissue) PARA 709 et seq. 


See further Smith New Court Securities Ltd v Citibank NA [1997] AC 254 at 262, sub nom Smith New Court 
Securities Ltd v Scrimgeour Vickers (Asset Management) Ltd [1996] 4 All ER 769 at 774, HL, per Lord Browne- 
Wilkinson, doubting the assumption that the representees in a contract to buy shares in a public company could 
not rescind once they had sold the shares, since other shares could readily have been bought on the market. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(3) DEFENCES IN CLAIMS FOR RESCISSION/832. Intervention of a 
third party. 


832. Intervention of a third party. 
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The representee! may be precluded from exercising his right to rescind where an innocent third 
person has acquired an interest in the property which was the subject matter of the voidable 
contract?. In general the vital question will be whether the representee has communicated his 
decision to rescind to the representor? before the innocent third person has acquired an 
interest in the property. However, if the representor has made it impossible for the representee 
to communicate with him, for instance by dishonestly disappearing, the effect of rescission may 
be produced either by retaking possession of the goods or by taking such steps as in the 
circumstances are reasonable to avoid the contract?. 


In the case of the purchase of shares in a limited company, even where there is no question of 
the liquidation of the company°, a representee ought to repudiate speedily, if at all®; and this is 
particularly so when the misrepresentation alleged relates to matters disclosed in the deed or 
memorandum or articles of association of the company, and of which, on becoming a member, 
every shareholder is by statute deemed to have had notice’. 


1 As to who is a representee see PARAS 735-741 ante. 


2 Clough v London and North Western Rly Co (1871) LR 7 Exch 26 at 34-35; Re Clarke, ex p Debtor v S Aston 
& Son Ltd [1967] Ch 1121, [1966] 3 All ER 622, DC; Society of Lloyd's v Leighs [1997] CLC 1398, CA. See also 
PARAS 822 ante, 835 post. 


3 As to who is a representor see PARAS 726-734 ante. 
4 See Car and Universal Finance Co Ltd v Caldwel/ [1965] 1 QB 525, [1964] 1 All ER 290, CA. 
5 As to the effect of liquidation see PARA 833 post. 


6 The reason is that, in the interim, persons may have become members of the company, as well as 
creditors, on the faith of the names they find on the register, which is a document to which the public have 
access: See COMPANIES vol 15 (2009) PARA 1074. The duty of the shareholder to move promptly was insisted on in 
Directors of Central Rly Co of Venezuela v Kisch (1867) LR 2 HL 99 at 125; Scholey v Central Rly Co of 
Venezuela (1868) LR 9 Eq 266n at 267n; Ogilvie v Currie (1868) 37 LJ Ch 541 at 546; Re Hull and County Bank, 
Burgess's Case (1880) 15 ChD 507 at 512; Re Snyder Dynamite Projectile Co, Skelton's Case (1893) 68 LT 210; 
Aaron's Reefs v Twiss [1896] AC 273 at 294, HL; Re Christineville Rubber Estates Ltd (1911) 28 TLR 38. See also 
First National Reinsurance Co v Greenfield [1921] 2 KB 260, DC. As to the position where the alleged contract to 
take shares never in fact came into existence see PARA 833 note 3 post. 


As to the effect of delay generally see PARA 835 post. 
7 New Brunswick and Canada Railway and Land Co v Conybeare (1862) 9 HL Cas 711 at 734; Re Cachar Co, 
Lawrence's Case, Re Russian (Vyksounsky) Iron Works Co, Kincaid's Case (1867) 2 Ch App 412; Re Madrid Bank, 


Wilkinson's Case (1867) 2 Ch App 536 at 540-541; Re Barned's Banking Co, Peel's Case (1867) 2 Ch App 674 at 
684. 


UPDATE 


832 Intervention of a third party 


NOTE 2--See also Crystal Palace FC (2000) Ltd v Dowie [2007] EWHC 1392 (QB), [2007] 
IRLR 682. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(3) DEFENCES IN CLAIMS FOR RESCISSION/833. Liquidation of 
company in cases of contracts to take shares. 


833. Liquidation of company in cases of contracts to take shares. 


Page 100 


A defence for the representor! may arise where the contract sought to be rescinded is a 
contract by which the representee? became a member of a limited company. In this case, the 
winding up or insolvency of the company is a bar to any relief by way of rescission unless the 
representee has previously repudiated the shares and begun proceedings for rescission or 
agreed with the company to be bound by such proceedings brought by some other person or 
has taken other appropriate steps to have his name removed from the register?. 


1 As to who is a representor see PARAS 726-734 ante. 
2 As to who is a representee see PARAS 735-741 ante. 


3 See COMPANY AND PARTNERSHIP INSOLVENCY. The principles which debar the granting of rescission in the case of 
a voidable contract to take shares do not prevent rectification of the register of members or the list of 
contributories where the alleged contract to take shares never came into existence: see COMPANIES vol 15 (2009) 
PARA 1079 et Seq; COMPANY AND PARTNERSHIP INSOLVENCY. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(3) DEFENCES IN CLAIMS FOR RESCISSION/834. Court's power to 
grant damages in lieu of rescission for non-fraudulent misrepresentation. 


834. Court's power to grant damages in lieu of rescission for non-fraudulent 
misrepresentation. 


Where a person has entered into a contract after a misrepresentation has been made to him 
otherwise than fraudulently1, and he would be entitled, by reason of the misrepresentation, to 
rescind the contract?, then if it is claimed, in any proceedings arising out of the contract, that 
the contract ought to be or has been rescinded, the court? may declare the contract subsisting 
and award damages in lieu of rescission if of the opinion that it would be equitable to do so’. 


1 As to innocent misrepresentation see PARAS 762-764 ante. As to fraudulent misrepresentation see PARA 755 
et seq ante. 


2 As to claims for rescission see PARA 812 et seq ante. 
3 An arbitrator has the same power as the court: Misrepresentation Act 1967 s 2(2). 


4 Ibid s 2(2). The court or arbitrator must have regard to the nature of the misrepresentation and the loss 
that would be caused by it if the contract were upheld, as well as to the loss that rescission would cause to the 
other party: see s 2(2). 


Damages may be awarded against a person under s 2(2), whether or not he is liable to damages under s 2(1) 
(see PARAS 801, 811 ante); but where he is so liable any award under s 2(2) is to be taken into account in 
assessing his liability under s 2(1): s 2(3). Since damages may be awarded under this power even though the 
representor was in no way at fault, it seems possible that they should be assessed on a more cautious basis 
than where the right to damages depends on the proof of fraud or negligence: see William Sindall pic v 
Cambridgeshire County Council [1994] 3 All ER 932, [1994] 1 WLR 1016, CA (where the view was expressed 
that the correct measure of damages should be the cost of remedying the defect or the reduced market value 
attributable to the defect, although in this case there was held to be no misrepresentation); Thomas Witter v 
TBP Industries Ltd [1996] 2 All ER 573 at 591 per Jacob J (suggesting that damages under the Misrepresentation 
Act 1967 s 2(2) might be limited to loss in value and might exclude consequential loss, although in this case 
there was no consequential loss); Floods of Queensferry Ltd v Shand Construction Ltd [2000] BLR 81 (where it 
was considered inequitable to award damages where the claimant, if he knew the true position, would make a 
contract on the same terms with another) (on appeal in relation to liability for certain costs [2002] EWCA Civ 
918, [2003] Lloyd's Rep IR 181). As to damages under the Misrepresentation Act 1967 see also PARA 811 ante. 
As to who is a representor see PARAS 726-734 ante. 


UPDATE 
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834 Court's power to grant damages in lieu of rescission for non-fraudulent 
misrepresentation 


NOTE 4--See Huyton SA v Distribuidora Internacional de Productos Agricolas SA de CV 
[2003] EWCA Civ 1104, [2004] 1 All ER (Comm) 402. 'Loss' includes financial loss and 
detriment generally, though the primary concern of the courts should be to achieve a 
just outcome: UCB Corporate Services Ltd v Thomason [2005] EWCA Civ 225, [2005] 1 
All ER (Comm) 601. 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/3. 
CLAIMS FOR RESCISSION/(3) DEFENCES IN CLAIMS FOR RESCISSION/835. Effect of delay. 


835. Effect of delay. 


Delay, or laches, falling short of the period prescribed by the statutory provisions relating to 
the limitation of claims? is not an absolute defence to a claim for rescission on the ground of 
misrepresentation’?. The remedy of rescission is, however, an equitable one, and in cases where 
delay has occurred its validity as a defence will be assessed on equitable principles? and in 
relation to all the circumstances of the case‘. Delay may therefore be taken as evidence of 
affirmation of the contract by the representee®, or it may have resulted in change in the subject 
matter of the contract®, or the intervention of a third party’, or some other consequence which 
would prevent substantial justice being done between the parties by the granting of the 
remedy. In so far as this is the case, delay may be an important factor in the refusal to grant 
rescission. Moreover, the general presumption which the law makes in favour of the good faith 
and validity of transactions which have long stood unchallenged?, and the general rule that 
equity aids the vigilant and not the indolent’, further combine to support the proposition that 
claims for the rescission of contracts on the ground of misrepresentation should be made 
promptly”. In cases of fraudulent misrepresentation there is no delay so long as the 
representee, without any fault of his own, remains in ignorance of the fraud”. 


1 As to the statutory provisions relating to the limitation of actions see PARA 826 note 4 ante; and LIMITATION 
PERIODS. 


2 Redgrave v Hurd (1881) 20 ChD 1 at 13, CA. See also Leaf v International Galleries [1950] 2 KB 86, [1950] 
1 All ER 693, CA. 


3 A principal element in laches is acquiescence; in order to acquiesce, a person must be aware of facts 
constituting his title to relief: see EQUITY. 


4 Lindsay Petroleum Co v Hurd (1874) LR 5 PC 221 at 239, 246. 


5 Clough v London and North Western Rly Co (1871) LR 7 Exch 26 at 35, Ex Ch; Lindsay Petroleum Co v Hurd 
(1874) LR 5 PC 221 at 239-240; Aaron's Reefs v Twiss [1896] AC 273, HL; Oelkers v Ellis [1914] 2 KB 139 at 
151-152 per Horridge J; Kwei Tek Chao v British Trader and Shippers Ltd [1954] 2 QB 459, [1954] 1 All ER 779. 
As to the importance of a change in the defendant's position see PARAS 790, 816 ante; and Equity. As to who is a 
representee see PARAS 735-741 ante. 


6 Clough v London and North Western Rly Co (1871) LR 7 Exch 26 at 35; Lindsay Petroleum Co v Hurd (1874) 
LR 5 PC 221 at 239-240; Erlanger v New Sombrero Phosphate Co (1878) 3 App Cas 1218 at 1277-1279, HL; 
Armstrong v Jackson [1917] 2 KB 822 at 828 per McCardie J. 


7 Clough v London and North Western Rly Co (1871) LR 7 Exch 26 at 35. See also Re Murray, Dickson v 
Murray (1887) 57 LT 223. 


8 Vatcher v Paull [1915] AC 372, PC. 
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9 See Smith v Clay (1767) 3 Bro CC 639n. 


10 See Lindsay Petroleum Co v Hurd (1874) LR 5 PC 221 at 239-240; Leaf v International Galleries [1950] 2 
KB 86, [1950] 1 All ER 693, CA; Oscar Chess Ltd v Williams [1957] 1 All ER 325 at 327, 330, [1957] 1 WLR 370 
at 373-374, 377, CA, per Denning LJ. As to delay generally see EQUITY. 


11 Rolfe v Gregory (1865) 4 De GJ & Sm 576; Molloy v Mutual Reserve Life Insurance Co (1906) 94 LT 756, 
CA; Oelkers v Ellis [1914] 2 KB 139; Armstrong v Jackson [1917] 2 KB 822. See also Equity. As to the 
postponement of the limitation period in the case of fraud see PARA 702 ante; and LIMITATION PERIODS vol 68 
(2008) PARA 1220 et seq. 
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4. OTHER FRAUDULENT TRANSACTIONS 
(1) IN GENERAL 


836. Misrepresentation and fraud in other connections. 


Misrepresentation and fraud may arise in other connections. For example, in certain 
circumstances, misrepresentation may give rise to an estoppel. 


In addition to fraud as an element in a claim for deceit?, there are many other aspects of fraud, 
whether so regarded by the rules of common law or equity?, or declared to be or treated as 
such by express statutory provisions, which give rise to civil liability*. Thus, an award or a 
judgment may be ordered to be set aside if it has been obtained by fraud>. By virtue of the 
application of the equitable doctrine of constructive fraud, a transaction may be set aside if 
there has been no true consent of one of the parties to it®, for example, if one party, though 
consenting, was subject to duress’ or undue influence’, or, possibly, if undue advantage has 
been taken of expectant heirs’. So, too, money belonging to one person paid by another to a 
third person in fraud of the true owner may be recoverable from the third person if he has not 
given value, even though he had no notice of the fraud”. 


A contract made with the purpose of committing a fraud on a third person or on the public 
cannot be enforced". A chartered corporation may be dissolved if its charter has been obtained 
by fraud or misrepresentation”. Statutory provision is made for rendering voidable voluntary 
dispositions of land made with intent to defraud subsequent purchasers”, and for the 
avoidance of transactions defrauding creditors™. 


In the case of companies, provision is made for the avoidance of fraudulent preferences® and 
transactions in fraud of creditors’, and for the imposition of liability upon directors and others 
in respect of misstatements in offer documents, even though not fraudulent”, and also in 
respect of misfeasance or breach of trust#*, and fraudulent trading”. 


1 For the circumstances in which an estoppel may be created by a representation see ESTOPPEL. As to 
statements in share certificates see also COMPANIES vol 15 (2009) PARA 1071. 


2 As to claims for deceit see PARA 789 et seq ante. As to the constituent elements of deceit see PARA 790 
ante. 


3 As to fraud and the equitable jurisdiction see EQUITY. 


4 As to criminal liability for fraud see PARA 837 post; and CRIMINAL LAW, EVIDENCE AND PROCEDURE vol 11(1) (2006 
Reissue) PARA 309 et seq. 
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5 See ESTOPPEL. A foreign judgment obtained by fraud cannot normally be enforced in England: see CONFLICT 
OF LAWS vol 8(3) (Reissue) PARA 151. 


6 See PARA 838 et seq post; and CONTRACT; EQUITY. 
7 See CONTRACT; EQUITY. 
8 See PARAS 839-853 post; and CONTRACT; EQUITY. As to undue influence in relation to transactions of particular 


kinds or transactions between particular parties see eg LEGAL PROFESSIONS vol 66 (2009) PARA 801, 1148; GIFTS vol 
52 (2009) PARA 259. See also EXECUTORS AND ADMINISTRATORS; WILLS vol 50 (2005 Reissue) PARA 340. 


9 See PARAS 855-858 post; and CONTRACT; EQUITY. As to unconscionable bargains generally see PARA 854 et seq 
post. 


10 GL Baker Ltd v Medway Building and Supplies Ltd [1958] 2 All ER 532, applying a dictum in Ne/son v 
Larholt [1948] 1 KB 339 at 343, [1947] 2 All ER 751 at 752 per Denning J; and see Equity. The order made in the 
case first cited was discharged on giving leave to amend the defence: see GL Baker Ltd v Medway Building and 
Supplies Ltd [1958] 3 All ER 540, [1958] 1 WLR 1216, CA. 


11 As to such contracts, and generally as to contracts that are illegal or void at common law, See CONTRACT. 
For an example of such a contract see eg BUILDING CONTRACTS, ARCHITECTS, ENGINEERS, VALUERS AND SURVEYORS vol 
4(3) (Reissue) PARA 265 et seq (frauds by architects granting certificates). For the jurisdiction of equity to 
prevent a person passing off his goods as those of another see EQUITY; TRADE MARKS AND TRADE NAMES vol 48 (2007 
Reissue) PARA 305. 


12 See CORPORATIONS vol 9(2) (2006 Reissue) PARA 1301. 
13 See PARAS 868-876 post. 


14 As to transactions defrauding creditors see BANKRUPTCY AND INDIVIDUAL INSOLVENCY vol 3(2) (2002 Reissue) 
PARA 663 et seq. As to transactions at an undervalue and preferences see BANKRUPTCY AND INDIVIDUAL INSOLVENCY 
vol 3(2) (2002 Reissue) PARA 653 et seq. As to the offence of fraudulent disposal of property by a bankrupt see 
BANKRUPTCY AND INDIVIDUAL INSOLVENCY vol 3(2) (2002 Reissue) PARA 717. As to criminal liability for fraud generally 
see PARA 837 post; and CRIMINAL LAW, EVIDENCE AND PROCEDURE Vol 11(1) (2006 Reissue) PARA 309 et seq. 


15 As to transactions at an undervalue and preferences in relation to companies see COMPANY AND PARTNERSHIP 
INSOLVENCY vol 7(4) (2004 Reissue) PARA 843 et seq. 


16 As to transactions in fraud of creditors and related offences see COMPANY AND PARTNERSHIP INSOLVENCY vol 
7(4) (2004 Reissue) PARA 853 et seq. As to criminal liability for fraud generally see PARA 837 post; and CRIMINAL 
LAW, EVIDENCE AND PROCEDURE vol 11(1) (2006 Reissue) PARA 309 et seq. 


17 As to liability in respect of misstatements in offer documents see COMPANIES vol 15 (2009) PARA 1071 et 
seq. 


18 As to breach of trust by company directors and others, and as to misfeasance proceedings see COMPANY 
AND PARTNERSHIP INSOLVENCY vol 7(4) (2004 Reissue) PARA 688 et seq. 


19 As to fraudulent trading see COMPANY AND PARTNERSHIP INSOLVENCY vol 7(4) (2004 Reissue) PARA 911. As to 
criminal offences in relation to companies see PARA 837 post; and COMPANY AND PARTNERSHIP INSOLVENCY vol 7(4) 
(2004 Reissue) PARA 911 et seq; CRIMINAL LAW, EVIDENCE AND PROCEDURE Vol 11(1) (2006 Reissue) PARA 38. 
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837. Criminal liability for fraud. 


There are many criminal offences, whether existing at common law or created by statute, of 
which fraud, deception or the making of false statements form the basis or an ingredient. 
These offences are discussed elsewhere in this work’. 
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1 As to fraud see CRIMINAL LAW, EVIDENCE AND PROCEDURE Vol 11(1) (2006 Reissue) PARA 309 et seq; and as to 
serious fraud see CRIMINAL LAW, EVIDENCE AND PROCEDURE vol 11(3) (2006 Reissue) PARA 1090 et seq. See also eg 
BANKRUPTCY AND INDIVIDUAL INSOLVENCY vol 3(2) (2002 Reissue) PARA 707 et seq (bankruptcy offences); COMPANIES vol 
14 (2009) PARA 314 (publishing fraudulent statements; false and misleading statements; offences relating to 
fraud in course of winding up; fraudulent and wrongful trading); CUSTOMS AND EXCISE vol 12(3) (2007 Reissue) 
PARA 833 (fraudulent evasion of customs or excise duty); FOOD (false labelling or advertisement). For the penalty 
for inducing persons to invest money etc by misleading statements and practices see the Financial Services and 
Markets Act 2000 s 397; and FINANCIAL SERVICES AND INSTITUTIONS vol 48 (2008) PARA 568. For penalties for the use, 
possession or sale of unjust weights and measures and the making of false statements as to weight See WEIGHTS 
AND MEASURES vol 50 (2005 Reissue) PARA 229. 
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(2) CONSTRUCTIVE FRAUD 


(i) General Principles 


838. Constructive fraud. 


A court of equity will set aside a transaction entered into as the result of conduct which, though 
not amounting to actual fraud or deceit, is contrary to good conscience’. Such conduct, which is 
described as 'constructive fraud’, includes the procurement of a gift or other benefit by the 
exertion of undue influence? and the making of an unconscionable bargain‘. 


Whilst not seeking to put too precise a definition on the meaning of constructive fraud>, the 
courts have acted on the principle of saving persons not from the consequences of their own 
folly but from being victimised by other people®, and of preventing an unfair advantage being 
taken’. Most recent developments have arisen in the context of family law and mortgage 
transactions®. 


1 Nocton v Lord Ashburton [1914] AC 932 at 953, HL, per Lord Haldane. See also EQUITY. 


2 See Nocton v Lord Ashburton [1914] AC 932 at 954, HL, per Lord Haldane; and Equttv. As to the sense in 
which the word 'fraud' is used see Ear! of Aylesford v Morris (1873) 8 Ch App 484 at 490-491 per Lord Selborne 
LC. 


3 See PARA 839 et seq post; and Equity. The benefit need not necessarily be for the person by whom the 
undue influence is exerted: see Bullock v Lloyds Bank Ltd [1955] Ch 317 at 324, [1954] 3 All ER 726 at 729 per 
Vaisey J; and PARA 840 post. See further PARA 859 post. 


4 Earl of Chesterfield v Janssen (1751) 2 Ves Sen 125 at 155 per Lord Hardwicke. See further PARA 854 et seq 
post; and Equity. See also CONTRACT. 


5 See Allcard v Skinner (1887) 36 ChD 145 at 183, CA, per Lindley LJ. 


6 Allcard v Skinner (1887) 36 ChD 145 at 182-183, CA, per Lindley LJ. See also Huguenin v Baseley (1807) 14 
Ves 273 at 287; Tufton v Sperni [1952] 2 TLR 516 at 519, CA, per Sir Raymond Evershed MR; National 
Westminster Bank plc v Morgan [1985] AC 686 at 705, [1985] 1 All ER 821 at 827-828, HL, per Lord Scarman. 


7 See Lloyds Bank Ltd v Bundy [1975] QB 326, [1974] 3 All ER 757, CA; McKenzie v Bank of Montreal (1975) 
55 DLR (3d) 641, Ont HC. Inequality of bargaining power between the parties is a factor to be considered in 
some cases of undue influence, but it is not a general principle under which the doctrine of undue influence can 
be subsumed: see National Westminster Bank plc v Morgan [1985] AC 686 at 707-708, [1985] 1 All ER 821 at 
830, HL, per Lord Scarman. See also PARA 854 note 2 post. 
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8 See eg National Westminster Bank plc v Morgan [1985] AC 686, [1985] 1 All ER 821, HL; Barclays Bank pic 
v Thomson [1997] 4 All ER 816, [1997] 1 FLR 602; and PARA 839 et seq post. See further MORTGAGE vol 77 (2010) 
PARA 614. 
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(ii) Undue Influence 


A. IN GENERAL 


839. Classification. 


Undue influence may arise in the context of gifts or contracts!. Cases in which a gift or contract 
has been set aside on the ground of undue influence have traditionally been divided into two 
categories?: 


1 (1) those cases where the court has been satisfied that the gift or contract was 
the result of actual influence expressly used for the purpose (actual undue 
influence); 

2 (2) those cases in which the relationship between the parties at the time of or 
shortly before the making of the gift or contract has been such as to raise a 
presumption of influence (presumed undue influence)¢. 


The second category has been further subdivided into: (a) those cases in which the relationship 
falls into one of the well-established categories of relationship, such as solicitor and client®, 
where the relationship as such raises the presumption that undue influence has been 
exercised; and (b) those cases where, if the complainant proves the de facto existence of a 
relationship under which the complainant generally reposed trust and confidence in the 
wrongdoer, the existence of that relationship raises the presumption of undue influence’. 


1 As to the scope of the doctrine of undue influence see also PARA 840 post. As to undue influence in the 
context of gifts see further GIFTS vol 52 (2009) PARA 259. As to undue influence in the context of contracts see 
further CONTRACT vol 9(1) (Reissue) PARA 712 et seq. See alSo FINANCIAL SERVICES AND INSTITUTIONS vol 49 (2008) 
PARAS 1045-1046. As to duress see CONTRACT vol 9(1) (Reissue) PARAS 710-711; CRIMINAL LAW, EVIDENCE AND 
PROCEDURE vol 11(1) (2006 Reissue) PARA 23; EQUITY. 


2 See Allcard v Skinner (1887) 36 ChD 145 at 171, CA, per Cotton LJ. A similar classification was made in the 
same case by Lindley LJ at 181, but that of Cotton LJ is to be preferred having regard in particular to the 
qualification put upon the words used by Lindley LJ in Re Craig, Meneces v Middleton [1971] Ch 95 at 101, 
[1970] 2 All ER 390 at 393 per Ungoed-Thomas J. Cotton LJ's classification has been cited with approval in many 
subsequent decisions: see eg /nche Noriah v Shaik Allie Bin Omar [1929] AC 127 at 132-133, PC; Tufton v Sperni 
[1952] 2 TLR 516 at 521, CA, per Sir Raymond Evershed MR; Antony v Weerasekera [1953] 1 WLR 1007 at 
1011, PC; Lloyds Bank Ltd v Bundy [1975] QB 326, [1974] 3 All ER 757, CA. 


It has been said that the first category of cases (see head (1) in the text) depends on the principle that no one is 
allowed to retain any benefit arising from his own fraud or wrongful act; whilst in the second category of cases 
(see head (2) in the text) the court interferes to prevent relations which existed between the parties and the 
influence arising from them from being abused, in circumstances where proof of the actual exercise of undue 
influence may be difficult if not impossible to establish: see Al//card v Skinner (1887) 36 ChD 145 at 171, CA, per 
Cotton LJ. See also Huguenin v Baseley (1807) 14 Ves 273; Archer v Hudson (1846) 15 LJ Ch 211; /Inche Noriah v 
Shaik Allie Bin Omar [1929] AC 127, PC; Re Craig, Meneces v Middleton [1971] Ch 95 at 104, [1970] 2 AIl ER 
390 at 395 per Ungoed-Thomas J; Lloyds Bank Ltd v Bundy [1975] QB 326 at 342, [1974] 3 All ER 757 at 768, 
CA, per Sir Eric Sachs. Cf Mutual Finance Ltd v John Wetton & Sons Ltd [1937] 2 KB 389 at 394, [1937] 2 AIlER 
657 at 661 per Porter J. 
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3 Allcard v Skinner (1887) 36 ChD 145 at 171, CA, per Cotton LJ. As to actual undue influence see PARA 841 
et seq post. In these cases it is necessary for the claimant to prove affirmatively that the wrongdoer exerted 
undue influence on the complainant to enter into the particular transaction which is impugned: Barclays Bank 
plc v O'Brien [1994] 1 AC 180, [1993] 4 All ER 417, HL. See also Bank of Credit and Commerce International SA 
v Aboody [1990] 1 QB 923, [1992] 4 All ER 955, CA; and note 6 infra. 


4 Allcard v Skinner (1887) 36 ChD 145 at 171, CA, per Cotton LJ. As to presumed undue influence see PARA 
843 et seq post. In these cases the complainant only has to show, in the first instance, that there was a 
relationship of trust and confidence between the complainant and the wrongdoer of such a nature that it is fair 
to presume that the wrongdoer abused that relationship in procuring the complainant to enter into the 
impugned transaction: Barclays Bank plc v O'Brien [1994] 1 AC 180, [1993] 4 All ER 417, HL. See also Bank of 
Credit and Commerce International SA v Aboody [1990] 1 QB 923, [1992] 4 All ER 955, CA; and note 6 infra. 


The onus is then on the donee to rebut the presumption by showing that the donor made the gift only after full, 
free and informed thought about it: see Zamet v Hyman [1961] 3 All ER 933 at 938, [1961] 1 WLR 1442 at 
1446, CA, per Lord Evershed MR. See also Powell v Powell [1900] 1 Ch 243; London and Westminster Loan and 
Discount Co Ltd v Bilton (1911) 27 TLR 184; Re Pauling's Settlement Trusts, Younghusband v Coutts & Co 
[1964] Ch 303 at 336-337, [1963] 3 All ER 1 at 10, CA, per Willmer LJ; Lloyds Bank Ltd v Bundy [1975] QB 326 
at 342, [1974] 3 All ER 757 at 768, CA, per Sir Eric Sachs; Barclays Bank plc v O'Brien supra. As to rebutting the 
presumption see further PARAS 852-853 post. 


5 See PARA 846 post. 


6 See Bank of Credit and Commerce International SA v Aboody [1990] 1 QB 923, [1992] 4 All ER 955, CA. 
This case was overruled in C/BC Mortgages v Pitt [1994] 1 AC 200, [1993] 4 All ER 433, HL, on the question of 
whether it is necessary to prove a manifest disadvantage in the case of actual undue influence (see further PARA 
841 post), but the classification still stands. See also Barclays Bank plc v O'Brien [1994] 1 AC 180, [1993] 4 All 
ER 417, HL. 
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840. Scope of the doctrine. 


The doctrine of undue influence is available as a ground for setting aside any transaction for 
valuable consideration which results in a benefit to one party out of all proportion to the 
valuable consideration so given:. The doctrine of undue influence applies even where the 
person who actually benefited by the transaction is a different person from the one who 
exerted undue influence to bring it about?. 


1 See Tufton v Sperni [1952] 2 TLR 516 at 526, CA, per Jenkins LJ; Lloyds Bank Ltd v Bundy [1975] QB 326, 
[1974] 3 All ER 757, CA. See also National Westminster Bank plc v Morgan [1985] AC 686 at 709, [1985] 1 All 
ER 821 at 831, HL, per Lord Scarman (‘There is no precisely defined law setting limits to the equitable 
jurisdiction of a court to relieve against undue influence’). 


2 See Wright v Carter [1903] 1 Ch 27, CA; Bullock v Lloyds Bank Ltd [1955] Ch 317 at 324, [1954] 3 AIlER 
726 at 729 per Vaisey J; and PARA 838 note 3 ante. See further PARA 859 post. 
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B. ACTUAL UNDUE INFLUENCE 


841. Nature of actual undue influence. 
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Where there is no relationship shown to exist from which undue influence is presumed, the 
onus is on the person seeking to set aside the transaction to prove affirmatively that the 
wrongdoer exerted undue influence on the complainant to enter into the particular transaction 
which is impugned?. 


Undue influence, which is an equitable doctrine, should be distinguished from duress?, which is 
part of the common law and means the compulsion under which a person acts through fear of 
personal suffering as from physical injury or confinement actual or threatened, although the 
distinction is not always clear’. 


A claimant who proves actual undue influence is not under the further burden of proving that 
the transaction induced by the undue influence was manifestly disadvantageous?; actual undue 
influence is a species of fraud and, like any other victim of fraud, a person who has been 
induced by undue influence to carry out a transaction which he did not freely and knowingly 
enter into is entitled to have that transaction set aside as of right>. 


1 Barclays Bank plc v O'Brien [1994] 1 AC 180 at 189, [1993] 4 All ER 417 at 423, HL, per Lord Browne- 
Wilkinson. See also Smith v Kay (1859) 7 HL Cas 750; Re Craig, Meneces v Middleton [1971] Ch 95 at 121, 
[1970] 2 All ER 390 at 409 per Ungoed-Thomas J. 


2 As to duress see CONTRACT vol 9(1) (Reissue) PARA 709 et seq; CRIMINAL LAW, EVIDENCE AND PROCEDURE vol 11(1) 
(2006 Reissue) PARA 23; EQUITY. 


3 As to the distinction between duress and actual undue influence see Mutual Finance Ltd v John Wetton & 
Sons Ltd [1937] 2 KB 389, [1937] 2 All ER 657. But see Denny v Chambers (2 December 1955, unreported), in 
which Harman J, whilst applying the doctrine described in Mutual Finance Ltd v John Wetton & Sons Ltd supra as 
undue influence, intimated that he would have described it as a case of duress. 


4 CIBC Mortgages plc v Pitt [1994] 1 AC 200, [1993] 4 All ER 433, HL, overruling Bank of Credit and 
Commerce International SA v Aboody [1990 ] 1 QB 923, [1992] 4 All ER 955, CA. As to manifest disadvantage in 
the context of presumed undue influence see PARA 843 post. 


5 See C/BC Mortgages plc v Pitt [1994] 1 AC 200, [1993] 4 All ER 433, HL; and note 4 supra. 
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842. Certain cases where no presumption is raised. 


The court will not lend its aid to set aside gifts of a trifling amount’, or gifts made by a grantor 
with so ample a fortune that they must be trifling to him’, unless proof is given of undue 
influence having in fact been exercised. 


There is no presumption of undue influence in the case of testamentary dispositions?. To set 
aside a gift contained in a will, at least where the will was prepared neither by nor on the 
instructions of a substantial beneficiary, nor in such circumstances as to arouse the suspicions 
of the court that the testator neither knew nor approved the effect of his dispositions, the party 
seeking relief must prove affirmatively that an influence amounting to force or coercion was 
employed‘. 


There is no presumption of imposition or fraud merely because a donor is old® or of weak 
character®, but where an illiterate or aged and infirm person purports to give all his property to 
another, even to his wife, the court must be satisfied that he knew what he was doing before 
the gift will be enforced’. 
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The relation of husband and wife does not prima facie give rise to the presumption of undue 
influence, but the presumption may be raised in a particular case’. 


Further, no presumption of undue influence arises merely from the relationship of employer 
and employee’. 


1 Rhodes v Bate (1866) 1 Ch App 252 at 258 per Turner LJ; A/icard v Skinner (1887) 36 ChD 145 at 185, CA, 
per Lindley LJ. 


2 Wright v Carter [1903] 1 Ch 27 at 50, CA, per Vaughan Williams LJ. 


3 Parfitt v Lawless (1872) LR 2 P & D 462. As to testamentary dispositions see wiLLs vol 50 (2005 Reissue) 
PARA 301 et seq. 


4 See EXECUTORS AND ADMINISTRATORS. 


5 Lewis v Pead (1789) 1 Ves 19. See also Re Brocklehurst, Hall v Roberts [1978] Ch 14, [1978] 1 All ER 767, 
CA (old but dominating donor). 


6 Osmond v Fitzroy (1731) 3 P Wms 129. 


7 See Price v Price (1852) 1 De GM & G 308; Anderson v Elsworth (1861) 3 Giff 154; Inche Noriah v Shaik 
Allie Bin Omar [1929] AC 127, PC; and EQUITY; MENTAL HEALTH vol 30(2) (Reissue) PARA 694. 'Anyone taking any 
advantage under a voluntary deed and setting it up against the donor must show that he thoroughly 
understood what he was doing, or at all events was protected by independent advice': Phillips v Mullings (1871) 
7 Ch App 244 at 246 per Lord Hatherley. A beneficiary under a voluntary settlement has the burden of proving 
that the settlor intended it to be irrevocable: see Coutts v Acworth (1869) LR 8 Eq 558. 


8 See PARA 850 post. 


9 Re Coomber, Coomber v Coomber [1911] 1 Ch 723 at 730, CA, per Buckley LJ; Re Craig, Meneces v 
Middleton [1971] Ch 95, [1970] 2 All ER 390. See also Crédit Lyonnais Bank Nederland NV v Burch [1997] 1 All 
ER 144, [1997] 2 FCR 1, CA. 
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C. PRESUMED UNDUE INFLUENCE 
(A) RAISING THE PRESUMPTION 


843. When the presumption arises. 


In order to raise the presumption of undue influence the following factors are required: (1) the 
making of a substantial gift or the granting of a substantial benefit; (2) the existence of a 
relationship in which the donor or grantor has such confidence and trust in the donee or 
grantee or some third person as to place that other person in a position to exercise undue 
influence over the donor or grantor in making the gift or, as the case may be, granting the 
benefit:. It may be that the transaction must be to the manifest disadvantage of the person 
influenced’. 


Those relationships? which raise the presumption of undue influence are left unlimited by 
definition, wide open for identification on the facts and in all the circumstances of each 
particular case as it arises‘. It is a common, but not necessary’, feature of such a relationship 
that the person on whose part undue influence is alleged assumed a responsibility for advising 
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the donor or grantor or even managing his property for him<¢. It is also a common, but not 
necessary’, feature of such a confidential relationship that fiduciary relations exist between the 
parties to it; on the other hand, strict fiduciary relations will not always give rise to the 
presumption of undue influence’. There are certain classes of relationships which are 
recognised as giving rise to the presumption of undue influence’, but relationships falling 
outside those recognised classes may nonetheless upon a consideration of the particular facts 
and circumstances of each case raise the same presumption”. 


1 See Re Craig, Meneces v Middleton [1971] Ch 95 at 104, [1970] 2 All ER 390 at 395 per Ungoed-Thomas J; 
Lloyds Bank Ltd v Bundy [1975] QB 326 at 341, [1974] 3 All ER 757 at 766-767, CA, per Sir Eric Sachs. See also 
National Westminster Bank plc v Morgan [1985] AC 686, [1985] 1 All ER 821, HL. 


2 See National Westminster Bank plc v Morgan [1985] AC 686 at 704, [1985] 1 All ER 821 at 827-828, HL, 
per Lord Scarman (the transaction must constitute a disadvantage sufficiently serious to require evidence to 
rebut the presumption that in the circumstances of the relationship between the parties it was procured by the 
exercise of undue influence; the wrongfulness of the transaction must be shown, ie the transaction must be one 
in which an unfair advantage has been taken). See also Al/card v Skinner (1887) 36 ChD 145 at 185, CA, per 
Lindley LJ; Cornish v Midland Bank plc [1985] 3 All ER 513, CA (the presumption of undue influence only arises 
when there is evidence that one party has some influence over another which he has used unfairly to that 
other's disadvantage). As to whether a transaction is manifestly disadvantageous for the purposes of presumed 
undue influence see Bank of Cyprus (London) Ltd v Markou [1999] 2 All ER 707, [1999] 2 FLR 17. 


Cf, however, C/BC Mortgages plc v Pitt [1994] 1 AC 200 at 209, [1993] 4 All ER 433 at 439-440, HL, per Lord 
Browne-Wilkinson (manifest disadvantage is not necessary in cases of actual influence); and see PARA 841 ante. 


3 A vital element in these relationships is the element of confidentiality, by which is meant that extra quality 
in the relevant confidence that is implicit in the phrase ‘confidential relationship’ and which goes beyond the 
confidence which may exist between trustworthy persons who in business affairs deal with each other at arm's 
length: see Lloyds Bank Ltd v Bundy [1975] QB 326 at 341, [1974] 3 All ER 757 at 767, CA, per Sir Eric Sachs. 
See also Tate v Williamson (1866) LR 1 Eq 528 (affd 2 Ch App 55 at 61); Allcard v Skinner (1887) 36 ChD 145 at 
181, CA, per Lindley LJ; Morley v Loughnan [1893] 1 Ch 736 at 752. However, there are plenty of confidential 
relationships which do not give rise to the presumption of undue influence (eg husband and wife: see PARA 850 
post), and the relationships which may develop a dominating influence of one over another are infinitely 
various: see National Westminster Bank pic v Morgan [1985] AC 686 at 703, 709, [1985] 1 All ER 821 at 826, 
831, HL, per Lord Scarman. 


4 See Re Craig, Meneces v Middleton [1971] Ch 95 at 104, [1970] 2 All ER 390 at 396 per Ungoed-Thomas J; 
Lloyds Bank Ltd v Bundy [1975] QB 326 at 341, [1974] 3 All ER 757 at 767, CA, per Sir Eric Sachs. 


The use of the expression 'dominate' in cases of presumed undue influence has been criticised: see Lloyds Bank 
Ltd v Bundy supra at 339 and 765 per Lord Denning MR, and at 342 and 767-768 per Sir Eric Sachs. See also Re 
Brocklehurst, Hall v Roberts [1978] Ch 14, [1978] 1 All ER 767, CA (dominating donor, subservient donee); 
Goldsworthy v Brickell [1987] Ch 378, [1987] 1 All ER 853, CA (influence well short of domination sufficient). 


5 See Re Craig, Meneces v Middleton [1971] Ch 95 at 101-102, [1970] 2 All ER 390 at 393, where Ungoed- 
Thomas J regarded as illustrative rather than as a definitive description the statement of Lindley LJ in Al/card v 
Skinner (1887) 36 ChD 145 at 181, CA, that the 'second group consists of cases in which the position of the 
donor to the donee has been such that it has been the duty of the donee to advise the donor, or even to 
manage his property for him'. See also Goldsworthy v Brickell [1987] Ch 378, [1987] 1 All ER 853, CA. 


6 See Allcard v Skinner (1887) 36 ChD 145 at 181, CA, per Lindley LJ; Lloyds Bank Ltd v Bundy [1975] QB 
326 at 341, [1974] 3 All ER 757 at 767, CA, per Sir Eric Sachs. 


7 See Tate v Williamson (1866) 2 Ch App 55 at 60; Tufton v Sperni [1952] 2 TLR 516 at 521-522, CA, per Sir 
Raymond Evershed MR; Antony v Weerasekera [1953] 1 WLR 1007 at 1011, PC. 


8 See Re Coomber, Coomber v Coomber [1911] 1 Ch 723 at 727-728, CA, per Cozens-Hardy MR, and at 730 
per Fletcher Moulton LJ; Re Craig, Meneces v Middleton [1971] Ch 95 at 103, [1970] 2 All ER 390 at 394 per 
Ungoed-Thomas J. See also Lloyds Bank Ltd v Bundy [1975] QB 326, [1974] 3 All ER 757, CA; National 
Westminster Bank plc v Morgan [1985] AC 686 at 703, 709, [1985] 1 All ER 821 at 826, 831, HL, per Lord 
Scarman (both cases dealing with the relationship between banker and customer). 


9 See PARA 844 et seq post. 


10 See PARA 839 head (b) ante. As to where the presumption may be raised see eg paras 847, 850 post. 
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844. Parent and child. 


There is no rule of equity that a parent or person in loco parentis? may not accept a benefit 
from his child, even when that child is still under his parental influence, so long as the benefit is 
conferred with a deliberate and unbiased intention. It is, however, incumbent on the parent to 
disprove the presumption that arises in such cases that the parental influence tainted the gift?. 
That presumption is not necessarily disproved merely by showing that a daughter by whom the 
gift was made has married and left the parental home; whether the parental influence has 
completely ceased is a question of fact depending on the particular circumstances of each 
case’. 


The parental influence against which the court seeks to protect a child is not necessarily the 
influence arising from fear or coercion, but includes that of kindness and affection‘. The fact 
that the child has only recently attained the age of majority®, or is residing with his parents®, or 
is not conversant with business’, or that the gift comprised all® or a large proportion of the 
property of the child’, may make the presumption of undue influence the more difficult to 
rebut. The absence of a power of revocation in a voluntary settlement executed by a child in 
favour of his parent will also excite the suspicions of the court”. 


A settlement may be set aside on the ground of undue influence even where the parent at 
whose instance it was entered into takes no benefit from it". 


Resettlements of family estates and deeds of family arrangement stand upon a different 
footing’. Such transactions are regarded by the court with favour". It is not necessary to their 
validity that the grantor should be separately advised, and parental influence, except when 
exercised for the benefit of the parent, is not a ground for interference”. 


There is no presumption of undue influence in the case of a gift to a child or grandchild, even 
where it is made during the donor's illness and a few days before his death*. However, where a 
child over the age of majority occupies a position of dominance over elderly parents, there may 
be undue influence depending upon the facts of the individual case. 


1 As to the relation of parent and child and of guardian and ward in general see CHILDREN AND YOUNG PERSONS. 
As to persons standing in loco parentis see further PARA 845 post. 


2 Wright v Vanderplank (1856) 8 De GM & G 133. See also Re Pauling's Settlement Trusts, Younghusband v 
Coutts & Co [1964] Ch 303 at 336, [1963] 3 All ER 1 at 10, CA, per Willmer LJ. See further Blackborn v Edgley 
(1719) 1 P Wms 600 at 607; Cocking v Pratt (1750) 1 Ves Sen 400; Chambers v Crabbe (1865) 34 Beav 457; 
Turner v Collins (1871) 7 Ch App 329; Berry v Glazebrook (1891) 7 TLR 574, CA; Powell v Powel/ [1900] 1 Ch 
243; M'Mackin v Hibernian Bank [1905] 1 IR 296; London and Westminster Loan and Discount Co Ltd v Bilton 
(1911) 27 TLR 184; Bruty v Edmundson (1915) 113 LT 1197. As to gifts in general see GIFTS. 


3 Lancashire Loans Ltd v Black [1934] 1 KB 380, CA. See also Kempson v Ashbee (1874) 10 Ch App 15. 
4 Turner v Collins (1871) 7 Ch App 329 at 340. 


5 Archer v Hudson (1846) 15 LJ Ch 211; Baker v Bradley (1855) 7 De GM & G 597 at 620 per Turner LJ; Smith 
v Kay (1859) 7 HL Cas 750; Kempson v Ashbee (1874) 10 Ch App 15; De Witte v Addison (1899) 80 LT 207, CA; 
Powell v Powell [1900] 1 Ch 243. 


Although the period of continued parental influence has been limited to one year from the age of majority (see 
Smith v Kay supra at 772 per Lord Cranworth), it has more recently been said that whilst the presumption 
normally lasts only a 'short' time after the age of majority it is impossible and undesirable to define it further: 
see Re Pauling's Settlement Trusts, Younghusband v Coutts & Co [1964] Ch 303 at 337, [1963] 3 All ER 1 at 10, 
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CA, per Willmer LJ. See also Bainbrigge v Browne (1881) 18 ChD 188 at 196; Lancashire Loans Ltd v Black 
[1934] 1 KB 380, CA. 


6 Berdoe v Dawson (1865) 34 Beav 603; De Witte v Addison (1899) 80 LT 207, CA. 

7 Bainbrigge v Browne (1881) 18 ChD 188. 

8 Bury v Oppenheim (1859) 26 Beav 594; Chambers v Crabbe (1865) 34 Beav 457. 

9 Davies v Davies (1863) 4 Giff 417. 

10 Powell v Powell [1900] 1 Ch 243. 

11 Bullock v Lloyds Bank Ltd [1955] Ch 317, [1954] 3 All ER 726. 

12 As to resettlements generally see SETTLEMENTS. There is no inflexible rule that an appointor who exercises 
a power of appointment in favour of an object of the power and then purchases the interest so appointed 
thereby commits a fraud on the power even where the appointor is a parent of the appointee: see Re Merton's 
Settlement, Public Trustee v Wilson [1953] 2 All ER 707, [1953] 1 WLR 1096; and Powers. 

13 Baker v Bradley (1855) 7 De GM & G 597 at 620 per Turner LJ. See also SETTLEMENTS. 

14 See further SETTLEMENTS. 

15 Beanland v Bradley (1854) 2 Sm & G 339 (in this case mention is also made of a son-in-law, and the 
principle now must extend to a daughter-in-law). See also Mortgage Agency Services v Chater [2003] EWCA Civ 
490, [2003] 15 EG 138 (CS). 


16 See Avon Finance Co Ltd v Bridger [1985] 2 All ER 281, CA; Mortgage Agency Services v Chater [2003] 
EWCA Civ 490, [2003] 15 EG 138 (CS). 
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845. Persons standing in loco parentis. 


The principles applicable in the case of a parent? apply to all cases where a person standing in 
loco parentis receives a benefit from the person under his protection, as in cases of benefits 
conferred on an elder brother or sister?, step-father?, step-mother’, or uncle’, standing in loco 
parentis, or on a guardian or ex-guardian® or a close relative of a guardian’. In such cases, 
where the accounts of the guardianship are not settled at the time when the benefit is 
conferred, the presumption of undue influence is the more difficult to rebut®. On the other 
hand, when the relationship and its influence have ceased, and in particular after accounts 
have been settled and the property handed over, a gift to the guardian or trustee in recognition 
of his trouble may be a very proper act?. 


1 See PARA 844 ante. 


2 Harvey v Mount (1845) 8 Beav 439; Sercombe v Sanders (1865) 34 Beav 382; Sharp v Leach (1862) 31 
Beav 491. See also Sturge v Sturge (1849) 12 Beav 229. 


3 Everitt v Everitt (1870) LR 10 Eq 405; Beasley v McGrath (1804) 2 Sch & Lef 31. See also Kempson v 
Ashbee (1874) 10 Ch App 15. 


4 Powell v Powell [1900] 1 Ch 243. 


5 Archer v Hudson (1844) 7 Beav 551; Dawson v Massey (1809) 1 Ball & B 219. 
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6 Pierse v Waring (1745) 1 P Wms 121n (cited in a note to Duke of Hamilton v Lord Mohun (1710) 1 P Wms 
118; and in Cray v Mansfield (1750) 1 Ves Sen 379 at 380); Osmond v Fitzroy (1731) 3 P Wms 129; Hylton v 
Hylton (1754) 2 Ves Sen 547; Hatch v Hatch (1804) 9 Ves 292; Maitland v Irving (1846) 15 Sim 437; Maitland v 
Backhouse (1848) 16 Sim 58; Dettmar v Metropolitan and Provincial Bank Ltd (1863) 1 Hem & M 641; Griffin v 
De Veiulle (1781) (cited in Huguenin v Baseley (1807) 14 Ves 273 at 283; and more fully in 3 Wooddeson's Laws 
of England, App xvi); O'Connor v Foley [1905] 1 IR 1; Taylor v Johnston (1882) 19 ChD 603. 


7 Aylward v Kearney (1814) 2 Ball & B 463. 


8 Hylton v Hylton (1754) 2 Ves Sen 547 at 550; Hatch v Hatch (1804) 9 Ves 292; Pierse v Waring (1745) 1 P 
Wms 121n. See also Duke of Hamilton v Lord Mohun (1710) 1 P Wms 118, where an agreement by an intending 
husband with the guardian of his proposed wife to release the guardian of all accounts was set aside as not 
freely made. 


9 Hylton v Hylton (1754) 2 Ves Sen 547; Hatch v Hatch (1804) 9 Ves 292. 
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846. Solicitor and client and analogous relationships. 


The relation of solicitor and client is one which gives rise to the presumption of undue 
influence. So long as that relation subsists, a solicitor cannot take a benefit from his client by 
way of gift inter vivos unless he can prove that the gift was entirely uninfluenced by the 
relation, and similarly a purchase by a solicitor from his client will be set aside unless shown to 
have been manifestly fair. Any provision in a family arrangement for the benefit of the solicitor 
advising the parties to it or any other person to whom he is related is presumed to have been 
made under his influence and will not be upheld unless the transaction is proved to have been 
entered into by the free exercise of the client's will and on independent advice. 


The confidential relation of counsel towards his client has similar consequences?; and other 
relationships analogous to that of legal adviser and client, where one party places confidence in 
the other who is under a duty to advise him, have been held to raise the presumption of undue 
influence in respect of transactions conferring benefits during the continuance of the 
relationship’. 


1 As to the presumption of undue influence as between solicitor and client see LEGAL PROFESSIONS vol 66 
(2009) PARA 798 et seq. 


2 Willis v Barron [1902] AC 271, HL; cf Bellamy v Sabine (1847) 2 Ph 425 at 438-439. As to independent 
advice see PARA 853 post. 


3 See LEGAL PROFESSIONS vol 66 (2009) PARA 1148. 


4 See eg Huguenin v Baseley (1807) 14 Ves 273 (clergyman undertaking, as confidential agent, the 
management of a widow's affairs); Tate v Williamson (1866) 2 Ch App 55 (relative deputed to advise young man 
in debt); Rhodes v Bate (1866) 1 Ch App 252 (certified conveyancer); Wright v Long (1898) 14 TLR 434, CA 
(business adviser and client); Cavendish v Strutt (1903) 19 TLR 483 (wealthy young man and much older friend 
of worldly experience); Tufton v Sperni [1952] 2 TLR 516, CA (sale between persons jointly engaged in 
charitable enterprise; purchaser under the influence of the vendor in whom he placed confidence); Antony v 
Weerasekera [1953] 1 WLR 1007, PC; O'Sullivan v Management Agency and Music Ltd [1985] QB 428, [1985] 3 
All ER 351, CA (influence of manager and music companies over pop singer). See also Panayiotou v Sony Music 
Entertainment (UK) Ltd [1994] EMLR 229, (1994) Times, 30 June. See further PARAS 848-849 et seq post. 
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847. Bank and customer. 


The relation between banker and customer may be such as to give rise to a presumption of 
undue influence. It will not arise in the course of the bank's ordinary duty, for example where 
the bank obtains a guarantee and, in accordance with standard practice, explains its legal 
effect and the sums involved to the person concerned; however, when a bank goes further and 
advises on more general matters germane to the wisdom of the transaction, the bank may be 
crossing the line into the area of confidentiality where undue influence may be presumed?. 
Whether or not that line has been crossed depends on the facts of the particular case’. 


1 Lloyds Bank Ltd v Bundy [1975] QB 326 at 347, [1974] 3 All ER 757 at 772, CA, per Sir Eric Sachs; National 
Westminster Bank plc v Morgan [1985] AC 686, [1985] 1 All ER 821, HL. As to the potential liability of a bank by 
virtue of notice of undue influence exerted by a third party see PARAS 851, 859 post. As to guarantees see 
FINANCIAL SERVICES AND INSTITUTIONS vol 49 (2008) PARA 1013 et seq. 


2 Lloyds Bank Ltd v Bundy [1975] QB 326 at 347, [1974] 3 All ER 757 at 772, CA, per Sir Eric Sachs; National 
Westminster Bank plc v Morgan [1985] AC 686, [1985] 1 All ER 821, HL. 
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848. Trustee and beneficiary. 


A gift by a beneficiary to a trustee may be set aside on the ground of undue influence?. Such a 
gift may stand if the trustee can prove that he has placed himself in the same position as that 
in which a stranger would have been, that he has taken no advantage of his influence or 
knowledge, that he has put the beneficiary on his guard and has brought everything to the 
beneficiary's knowledge which he knew himself?. Very strong and clear evidence will, however, 
be required to support such a gift, even where the parties are husband and wife?. 


Unless the nature of the trusteeship is such that the fiduciary relation existing between the 
trustee and his beneficiary could not give to the trustee any opportunity of exercising undue 
influence’, the court will presume that, where a trustee purchases from his beneficiary, 
confidence was placed in and influence exercised by the trustee, and will avoid the transaction 
unless the presumption is duly rebutted>. 


1 See Hatch v Hatch (1804) 9 Ves 292 at 297; Hunter v Atkins (1834) 3 My & K 113 at 135; Vaughton v 
Noble (1861) 30 Beav 34 at 39; Barrett v Hartley (1866) LR 2 Eq 789. 


2 Hunter v Atkins (1834) 3 My & K 113. 
3 Re Blake, Blake v Power (1889) 37 WR 441 at 442 per Kay J. As to husband and wife see PARA 850 post. 


4 See Sutton v Jones (1809) 15 Ves 584 at 587, where the defendant was a trustee solely to preserve 
contingent remainders. See also Smith v Kay (1859) 7 HL Cas 750 at 771 per Lord Cranworth. 


5 Smith v Kay (1859) 7 HL Cas 750 at 779 per Lord Kingsdown; Denton v Donner (1856) 23 Beav 285 at 290; 
Luff v Lord (1864) 34 Beav 220 at 227; Thomson v Eastwood (1877) 2 App Cas 215 at 236, HL, per Lord Cairns 

LC; Dougan v Macpherson [1902] AC 197, HL; Plowright v Lambert (1885) 52 LT 646. See also Re Dumbell, ex p 
Hughes, ex p Lyon (1802) 6 Ves 617; Coles v Trecothick (1804) 9 Ves 234. As to a purchase by a trustee of trust 
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property from himself or his co-trustees see EQUITY. See also TRUSTS vol 48 (2007 Reissue) PARA 938. As to a sale 
by a mortgagor to the mortgagee see MORTGAGE vol 77 (2010) PARA 101 et seq. 
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849. Other confidential relations. 


Of the other relationships from the existence of which the court will presume the exercise of 
undue influence, those which have perhaps led to the avoidance of the greatest number of 
conveyances are those of spiritual adviser and devotee’, medical attendant and patient’, 
principal and agent?, and that between an engaged couple’, although the right view may now 
be that undue influence will not automatically be presumed from the mere fact of 
engagement>. 


There is no reason in principle why a special fiduciary relationship may not exist between a 
claimant and an unincorporated association®. 


1 See Norton v Relly (1764) 2 Eden 286; Huguenin v Baseley (1807) 14 Ves 273; Whyte v Meade (1840) 2 | 
Eq R 420; M'Carthy v M'Carthy (1846) 9 | Eq R 620 (on appeal sub nom Fulham v McCarthy (1848) 1 HL Cas 
703); Nottidge v Prince (1860) 2 Giff 246; Lyon v Home (1868) LR 6 Eq 655; Al/card v Skinner (1887) 36 ChD 
145, CA; Morley v Loughnan [1893] 1 Ch 736; Chennells v Bruce [1939] WN 75; Roche v Sherrington [1982] 2 
All ER 426, [1982] 1 WLR 599 (gifts and loans to religious association). Cf Kirwan v Cullen (1854) 41 Ch R 322. 


2 Dent v Bennett (1839) 4 My & Cr 269; Pratt v Barker (1828) 4 Russ 507; Popham v Brooke (1828) 5 Russ 8; 
Gibson v Russell (1843) 2 Y & C Ch Cas 104; Ahearne v Hogan (1844) Drury temp Sug 310 at 322; Blackie v 
Clark (1852) 15 Beav 595; Billage v Southee (1852) 9 Hare 534; Mitchell v Homfray (1881) 8 QBD 587, CA; 
Radcliffe v Price (1902) 18 TLR 466; Chennells v Bruce [1939] WN 75. See also Re CMG[1970] 1 Ch 574, [1970] 
2 All ER 740n (presumption raised by gift from patient to governors of a mental hospital); Claughton v Price 
[1997] EGCS 51, CA (transaction at an undervalue between patient and psychiatrist who became his personal 
friend). For an instance in which a gift by a patient to his medical adviser has, in the circumstances of the case, 
been upheld see Pratt v Barker (1826) 1 Sim 1; affd (1828) 4 Russ 507. As to the relation of doctor and patient 
in general See MEDICAL PROFESSIONS. 


3 Molony v Kernan (1842) 2 Dr & War 31; Rhodes v Bate (1866) 1 Ch App 252; King v Anderson (1874) 8 IR 
Eq 625. See also Cane v Lord Allen (1814) 2 Dow 289, HL; Lord Selsey v Rhoades (1827) 1 Bli NS 1, HL; Re 
Coomber, Coomber v Coomber [1911] 1 Ch 723, CA; and AGENCY vol 1 (2008) PARAS 73, 87, 91. As to liability for 
undue influence by third parties see PARA 851 post. 


4 Page v Horne (1848) 11 Beav 227; Cobbett v Brock (1855) 20 Beav 524; Clark v Girdwood (1877) 7 ChD 9, 
CA; Lovesy v Smith (1880) 15 ChD 655; Coulson v Allison (1860) 2 De GF & J 521; James v Holmes (1862) 31 LU 
Ch 567; Re Lloyds Bank Ltd, Bomze and Lederman v Bomze [1931] 1 Ch 289. 


5 See Zamet v Hyman [1961] 3 All ER 933 at 938, [1961] 1 WLR 1442 at 1446, CA, per Lord Evershed MR, 
and at 942 and 1452 per Donovan LJ. There can be no necessary distinction between the case where the parties 
are young and where the parties are mature or relatively elderly: see Zamet v Hyman supra at 937 and 1446 
per Lord Evershed MR. 


6 Roche v Sherrington [1982] 2 All ER 426 at 433, [1982] 1 WLR 599 at 608 per Slade J. 
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The relation of husband and wife is not one which has been held to give rise prima facie to the 
presumption that undue influence was exercised:?. However, it has been recognised that in any 
particular case a wife may well be able to demonstrate that the relationship was such that the 
wife reposed confidence and trust in her husband and therefore undue influence may be 
presumed?. A large gift by a wife to her husband will be regarded with some degree of 
suspicion, and, if there is any proof that the husband exercised an improper influence, the 
court will be inclined to set the transaction aside’. 


Further, where creditors of the husband procure the wife's signature to a security for his debt 
through the agency of the husband, then, in order to succeed in a claim on the security, they 
must be in a position to prove that a proper explanation of the effect of the document was 
given to the wife’. 


1 Grigby v Cox (1750) 1 Ves Sen 517 at 518; Field v Sowle (1827) 4 Russ 112; Nedby v Nedby (1852) 5 De G 
& Sm 377; Barron v Willis [1899] 2 Ch 578, [1900] 2 Ch 121, CA (affd sub nom Willis v Barron [1902] AC 271, 
HL); Howes v Bishop [1909] 2 KB 390 at 401, CA, per Farwell LJ. See also Bank of Africa Ltd v Cohen [1909] 2 Ch 
129 at 135 per Eve J (on appeal [1909] 2 Ch 129 at 141, CA); Bank of Montreal v Stuart [1911] AC 120, PC. Cf 
Cobbett v Brock (1855) 20 Beav 524 at 530-531; Parfitt v Lawless (1872) LR 2 P & D 462 at 468. 


2 See Barclays Bank plc v O'Brien [1994] 1 AC 180 at 190, [1993] 4 All ER 417 at 424, HL, per Lord Browne- 
Wilkinson. See also eg Turner v Barclays Bank pic [1997] 2 FCR 151, [1998] 1 FLR 276; Society of Lloyd's v Khan 
[1998] 3 FCR 93, [1999] 1 FLR 246, DC (where it was held that the wife had to establish undue influence by the 
husband and also that the transaction was to her manifest disadvantage). 


3 Grigby v Cox (1750) 1 Ves Sen 517 at 518 per Lord Hardwicke LC; Howes v Bishop [1909] 2 KB 390 at 400, 
CA, per Farwell LJ. See also Re Flamank, Wood v Cock (1889) 40 ChD 461; Bank of Montreal v Stuart [1911] AC 
120, PC; Beck v Beck (1916) 50 ILT 135; Knight v Knight (1865) 5 Giff 26. See further Backhouse v Backhouse 
[1978] 1 All ER 1158, [1978] 1 WLR 243; Cresswell v Potter [1978] 1 WLR 255n (both cases where wife received 
redress following transfer of interest in matrimonial home to husband without taking independent advice). As to 
circumstances in which a presumption may arise see Simpson v Simpson [1992] 1 FLR 601, [1989] Fam Law 20 
(testator making various dispositions and purporting to alter will in favour of wife during period of failing mental 
capacity). 


4 Turnbull & Co v Duval [1902] AC 429, PC; Chaplin & Co Ltd v Brammal! [1908] 1 KB 233, CA. See also 
Talbot v Von Boris [1911] 1 KB 854, CA; Bunbury v Hibernian Bank [1908] 1 IR 261. In such cases the principle 
of non est factum (see Foster v Mackinnon (1869) LR 4 CP 704; Lewis v Clay (1897) 67 LJQB 224) is more readily 
applied; but see Howatson v Webb [1908] 1 Ch 1, CA; and cf Bagot v Chapman [1907] 2 Ch 222 at 227-228 per 
Swinfen Eady J. See further PARA 851 post. 


The creditor is put on inquiry where, for example, a wife agrees to stand surety for her husband's debts, but the 
creditor is not necessarily fixed with constructive notice where, for example, a mortgagee advances a loan toa 
husband and wife jointly, in the absence of any indication that the agreement was not for the joint benefit of 
both husband and wife: compare Barclays Bank plc v O'Brien [1994] 1 AC 180, [1993] 4 All ER 417, HL, with 
CIBC Mortgages plc v Pitt [1994] 1 AC 200, [1993] 4 All ER 433, HL; and see Barclays Bank pic v Sumner [1996] 
EGCS 65; Britannia Building Society v Pugh (1997) 29 HLR 423, CA; National Bank of Abu Dhabi v Mohamed 
(1998) 30 HLR 383, CA; Dunbar Bank pic v Nadeem [1998] 3 All ER 876, [1998] 2 FLR 457, CA; Bank of Scotland 
v Bennett [1999] 1 FCR 641, CA; Leggatt v National Westminster Bank [2001] 1 FLR 563, (2000) 81 P & CR 432, 
CA. See also PARA 851 note 2 post. 


It was thought that where a wife seeks to avoid a contract on the ground of undue influence or duress, the 
burden of proof that the other party was aware of the undue influence or duress is on her: see C/BC Mortgages 
plc v Pitt supra. See also Blackie v Clark (1852) 15 Beav 595; Ta/bot v Von Boris [1911] 1 KB 854, CA; McKenzie 
v Royal Bank of Canada [1934] AC 468, PC. It was suggested that the burden is not on the wife but on the other 
party in Barclays Bank pic v Boulter [1997] 2 All ER 1002 at 1007, 1009-1010, [1998] 1 WLR 1 at 8, 10, CA, per 
Mummery LJ (misrepresentation by husband to wife; bank enforcing charge over property; it was held that it 
was not for the wife to plead and prove that the bank had constructive notice, but for the bank to plead and 
prove that it did not have constructive notice), but in that case the House of Lords considered that a rule which 
generally put the burden upon the bank to show that it had no notice of vitiating circumstances could operate 
very unreasonably; it would mean that even when the relationship between the parties, as Known to the bank, 
gave rise to no apparent risk of undue influence, the bank would have to prove that it had no notice of any 
undue influence which might in fact have been exercised; the Court of Appeal was, therefore, wrong to allow 
the appeal on that ground: Barclays Bank pic v Boulter [1999] 4 All ER 513, [1999] 1 WLR 1919, HL. As to the 
onus of proof see also PARA 852 post. 
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party. 


851. Undue influence by a third party. 


A contract may be avoided on the basis of undue influence exercised by a third party (1) where 
the third party acts as the agent: of a contracting party; or (2) where one contracting party had 
notice, actual or constructive’, of the undue influence exercised on the other contracting party 
by a third party?. 


Thus a creditor who is put on inquiry must take reasonable steps to satisfy himself that an 
agreement to stand as surety has been properly obtained, and should take steps to bring home 
to the other party the risk involved in standing as surety and should advise the taking of 
independent advice’. 


In a case where the creditor is aware that the surety reposes trust and confidence in the 
principal debtor in relation to his financial affairs, the creditor is put on inquiry whether the 
relationship involved is that of husband and wife, co-habitees or child and elderly parent’. 


1 As to agency generally see AGENCY. 


2 A contracting party has constructive notice of undue influence or wrong exercised over the other 
contracting party by a third party if he would have discovered it had he taken proper steps; moreover, if he 
knows of certain facts which put him on inquiry and he fails to make such inquiry or take such other steps as 
are reasonable to verify that the agreement was properly obtained, he will be fixed with constructive notice: 
see Barclays Bank plc v O'Brien [1994] 1 AC 180 at 196, [1993] 4 All ER 417 at 429, HL, per Lord Browne- 
Wilkinson. 


Thus where a wife has agreed to stand surety for her husband's debts as a result of undue influence or 
misrepresentation, the creditor will take subject to the wife's equity to set aside the transaction if the 
circumstances are such as to put the creditor on inquiry as to the circumstances in which she agreed to stand 
surety; and, in such a situation, the creditor is put on inquiry by the combination of two factors: (1) the 
transaction is on its face not to the financial advantage of the wife; and (2) there is a substantial risk in 
transactions of that kind that, in procuring the wife to act as surety, the husband has committed a legal or 
equitable wrong that entitles the wife to set aside the transaction: see Barclays Bank pic v O'Brien supra at 196 
and 429 per Lord Browne-Wilkinson. See also PARA 850 note 4 ante. 


Where a person who is liable to undue influence on account of a confidential relationship with a third party 
enters into a transaction in consideration of a money payment to that third party, notice of the relationship will 
not be so readily imputed as it would be if the transaction had been entered into to secure a debt already due: 
Blackie v Clark (1852) 15 Beav 595 at 601. But if the party giving security, the debtor and the creditor have all 
been advised by the same solicitor, the creditor will be taken to have had notice of the circumstances making 
the transaction voidable: De Witte v Addison (1899) 80 LT 207 at 211, CA, per Lindley MR; Lancashire Loans Ltd 
v Black [1934] 1 KB 380, CA. 


3 See Barclays Bank plc v O'Brien [1994] 1 AC 180, [1993] 4 All ER 417, HL. See also Avon Finance Co Ltd v 
Bridger [1985] 2 All ER 281, CA; Co/dunell Ltd v Gallon [1986] QB 1184 at 1199, [1986] 1 All ER 429 at 439, CA, 
per Oliver LJ; Midland Bank pic v Shephard [1988] 3 All ER 17 at 23, CA, per Neill Lj; Barclays Bank pic v 
Kennedy [1989] 1 FLR 356, [1989] Fam Law 143, CA; Lloyds Bank pic v Egremont [1990] 2 FLR 351, [1990] FCR 
770, CA; Bank of Credit and Commerce International SA v Aboody [1990] 1 QB 923 at 973, [1992] 4 All ER 955 
at 980, CA, per Slade LJ (overruled on a different point in C/BC Mortgages v Pitt [1994] 1 AC 200, [1993] 4 All ER 
433, HL); Massey v Midland Bank pic [1995] 1 All ER 929, [1994] 2 FLR 342, CA; Allied Irish Bank v Byrne [1995] 
2 FLR 325, [1995] 1 FCR 430; Banco Exterior Internacional v Mann [1995] 1 All ER 936, [1995] 1 FLR 602, CA; 
TSB Bank plc v Camfield [1995] 1 All ER 951, [1995] 1 WLR 430, CA. See further Kingsnorth Trust Ltd v Bell 
[1986] 1 All ER 423, [1986] 1 WLR 119, CA; Midland Bank plc v Perry and Perry [1988] 1 FLR 161, 18 Fam Law 
87, CA; Bank of Baroda v Shah [1988] 3 All ER 24, [1988] NLJR 98, CA; Banco Exterior Internacional SA v 
Thomas [1997] 1 All ER 46, [1997] 1 WLR 221, CA. See also PARAS 850 note 4 ante, 859 post. 


4 See Barclays Bank plc v O'Brien [1994] 1 AC 180 at 196, [1993] 4 All ER 417 at 429-430, HL, per Lord 
Browne-Wilkinson; Massey v Midland Bank pic [1995] 1 All ER 929, [1994] 2 FLR 342, CA; Banco Exterior 
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Internacional v Mann [1995] 1 All ER 936, [1995] 1 FLR 602, CA; Bank of Baroda v Rayare! [1995] 2 FLR 376, 
[1995] Fam Law 610, CA; Midland Bank plc v Serter [1995] 1 FLR 1034, [1995] Fam Law 481; Halifax Mortgage 
Services Ltd v Stepsky [1996] Ch 207, [1996] 2 All ER 277, CA; Banco Exterior Internacional SA v Thomas 
[1997] 1 All ER 46, [1997] 1 WLR 221, CA. See also Royal Bank of Scotland plc v Etridge [1997] 3 All ER 628, 
[1997] 2 FLR 847, CA; but cf Barclays Bank pic v Thomson [1997] 4 All ER 816, [1997] 1 FLR 602, CA (both 
cases where the bank instructed a solicitor to act on its behalf for the purpose of discharging its duty to ensure 
that a wife received independent advice in respect of her liabilities under a legal charge in its favour; in the 
former case it was held that, if the solicitor did not discharge that duty, the bank was fixed with constructive 
notice of any undue influence; in the latter case, however, it was held that the bank was entitled to act on the 
solicitor's assurance that he had discharged his professional duty towards her and given independent legal 
advice, even where the solicitor concerned was also acting for the husband and the bank itself); Roya/ Bank of 
Scotland v Etridge (No 2), Barclays Bank plc v Coleman, Bank of Scotland v Bennett, Kenyon-Brown v Desmond 
Bankes & Co [2001] UKHL 44, [2002] 2 AC 773; [2001] 4 All ER 449, [2001] 2 All ER (Comm) 1061 (in which 
Royal Bank of Scotland pic v Etridge supra was doubted and specific guidelines were issued, relating to the 
appointment of a solicitor to give independent legal advice, the need for confirmation that such advice has been 
given and the provision of any relevant information to the advising solicitor). See also Scottish Equitable Life plc 
v Virdee [1999] 1 FLR 863, [1999] Fam Law 218, CA. 


The appointment of a legal adviser to act on behalf of the party giving security by the creditor does not 
automatically discharge the duty owed by the creditor: National Westminster Bank pic v Amin [2002] UKHL 9, 
[2002] 1 FLR 735 (the party giving security spoke no English so that understanding could not be inferred). See 
also UCB Corporate Services Ltd v Williams [2002] EWCA Civ 555, [2003] 1 P & CR 168, [2002] 3 FCR 448 (the 
creditor is under a duty to take reasonable steps to ensure that an independent solicitor has advised on the 
effect of the transaction). As to independent legal advice see PARA 853 post. 


5 See Barclays Bank plc v O'Brien [1994] 1 AC 180 at 198, [1993] 4 All ER 417 at 431, HL, per Lord Browne- 
Wilkinson. See also eg Avon Finance Co Ltd v Bridger [1985] 2 All ER 281, CA; Massey v Midland Bank plc [1995] 
1 All ER 929, [1994] 2 FLR 342, CA. As to husband and wife see PARA 850 ante; and as to parent and child see 
PARA 844 ante. 


UPDATE 


851 Undue influence by a third party 


NOTE 3--A replacement mortgage is voidable for undue influence even if there was no 
undue influence at the time of the replacement where the original mortgage was 
voidable and the replacement mortgage was taken out as a condition of discharging 
the original mortgage: Yorkshire Bank plc v Tinsley [2004] EWCA Civ 816, [2004] 3 All 
ER 463. 
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(B) REBUTTING THE PRESUMPTION 


852. Onus on person benefited. 


In cases where a confidential relationship such as will raise the presumption of undue influence 
is claimed to have existed?, the party seeking relief does not have to prove that actual fraud or 
coercion’, or even direct persuasion?, was employed; he has merely to prove the existence of 
the relationship, and then the onus falls on the person benefited by the transaction of proving 
that the power conferred by the relationship was not abused’. To discharge that onus it must 
be shown not merely that the person liable to be influenced knew what he was doing but also 
that he entered into the transaction only as a result of an independent and informed judgment, 
or alternatively only after full, free and informed thought about it*. The court's task in deciding 
whether the onus is discharged is obviously made easier when the parties are seen and heard 
as witnesses’. 
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A like principle applies to benefits conferred for valuable consideration as well as to gifts’, but 
the rule applied where valuable consideration is given may be less stringent and absolute than 
that applied to the case of a gift®. In the case of a benefit conferred for valuable consideration 
the onus is on the person benefited to prove that full value was given and that all information 
was laid before the person liable to be influenced”. If the transaction is manifestly fair, no 
evidence of independent advice is necessary”. 


1 See PARA 843 et seq ante. 


2 Gibson v Jeyes (1801) 6 Ves 266 at 278; Smith v Kay (1859) 7 HL Cas 750 at 771 per Lord Cranworth; 
Allcard v Skinner (1887) 36 ChD 145 at 182, CA, per Lindley LJ; Lloyds Bank Ltd v Bundy [1975] QB 326 at 342, 
[1974] 3 All ER 757 at 767-768, CA, per Sir Eric Sachs. 


3 Wright v Carter [1903] 1 Ch 27 at 52, CA, per Vaughan Williams LJ. 


4 Allcard v Skinner (1887) 36 ChD 145 at 171, CA, per Cotton LJ; Re Craig, Meneces v Middleton [1971] Ch 
95 at 104, [1970] 2 All ER 390 at 396 per Ungoed-Thomas J. See also Goldsworthy v Brickell [1987] Ch 378, 
[1987] 1 All ER 853, CA. As to the burden of proof in relation to constructive notice see also PARA 850 note 4 
ante. As to constructive notice see PARA 851 note 2 ante. 


5 Huguenin v Baseley (1807) 14 Ves 273 at 300 per Lord Eldon; Al/card v Skinner (1887) 36 ChD 145 at 171, 
CA, per Cotton LJ (‘the court sets aside the voluntary gift, unless it is proved that in fact the gift was the 
spontaneous act of the donor acting under circumstances which enabled him to exercise an independent will 
and which justifies the court in holding that the gift was the result of a free exercise of the donor's will’); /nche 
Noriah v Shaik Allie Bin Omar [1929] AC 127 at 135, PC; Zamet v Hyman [1961] 3 All ER 933 at 938, 941, 
[1961] 1 WLR 1442 at 1447, 1451, CA, per Lord Evershed MR; Re Craig, Meneces v Middleton [1971] Ch 95 at 
105-106, [1970] 2 All ER 390 at 396-397 per Ungoed-Thomas J. See also Turner v Collins (1871) 7 Ch App 329 at 
338; Lancashire Loans Ltd v Black [1934] 1 KB 380, CA. 


6 The phrase ‘full, free and informed thought' was used in Zamet v Hyman [1961] 3 All ER 933 at 938, 
[1961] 1 WLR 1442 at 1446, CA, per Lord Evershed MR (cited with approval in Re Craig, Meneces v Middleton 
[1971] Ch 95 at 104-105, [1970] 2 All ER 390 at 396 per Ungoed-Thomas J; and in Lloyds Bank Ltd v Bundy 
[1975] QB 326 at 342, [1974] 3 All ER 757 at 768, CA, per Sir Eric Sachs). See also Re Brocklehurst, Hall v 
Roberts [1978] Ch 14, [1978] 1 All ER 767, CA (disastrous gift by unadvised dominating donor). 


7 Williams v Johnson [1937] 4 All ER 34, PC. 
8 See PARA 840 ante. 
9 Wright v Carter [1903] 1 Ch 27 at 50, CA, per Vaughan Williams LJ. 


10 Thomson v Eastwood (1877) 2 App Cas 215 at 236, HL, per Lord Cairns LC; Coles v Trecothick (1804) 9 
Ves 234. 


11 Wright v Carter [1903] 1 Ch 27 at 55, CA, per Vaughan Williams LJ; Lloyd v Coote and Bal/l[1915] 1 KB 
242, CA; Demerara Bauxite Co v Hubbard [1923] AC 673, PC. See also Equity. As to independent advice see PARA 
853 post. 
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853. Independent advice. 


The most obvious way of proving that a gift was the result of the free exercise of independent 
will is by establishing that the nature and effect of the transaction had previously been fully 
explained to the donor by some independent and qualified person so completely as to satisfy 
the court that the donor was acting independently of any influence from the donee and with full 
appreciation of what he was doing:. There has been judicial assistance in the form of guidelines 
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to be followed when giving independent legal advice’. Proof of such independent legal advice is 
not, however, the only way of proving this fact, and other circumstances which show that the 
act of the donor was the result of the free exercise of independent will are not to be 
disregarded merely because they do not include independent advice from a lawyer?; but there 
may be circumstances in which independent advice from a competent adviser is regarded as 
indispensable’. 


Where the existence of independent legal advice is relied upon to rebut the presumption of 
undue influence, it must be shown that the advice was given with a knowledge of all relevant 
circumstances, and was such as a competent and honest adviser would give if acting solely in 
the donor's interests®. A solicitor who is called upon to advise the donor must satisfy himself 
that the gift is one that is right and proper in all the circumstances of the case, and if he cannot 
so Satisfy himself he should advise his client not to proceed:®. If in fact such advice is given, it is 
not necessary, however, to prove that it was acted upon in order to rebut the presumption of 
undue influence’. 


1 Inche Noriah v Shaik Allie Bin Omar [1929] AC 127 at 135, PC. See also PARA 851 note 4 ante. 


A bank's failure to confirm that a person claiming undue influence has been given independent legal advice 
may mean that it has constructive notice of that undue influence: Cooke v National Westminster Bank plc 
[1998] 3 FCR 643, CA. See also Bank of Cyprus (London) Ltd v Markou [1999] 2 All ER 707, [1999] 2 FLR 17 (a 
bank ought to have advised a wife to seek independent advice notwithstanding that she was signing an 
unlimited guarantee for the indebtedness of the family business, of which she held one share, since in reality 
the husband controlled the business); UCB Corporate Services Ltd v Williams [2002] EWCA Civ 555, [2003] 1 P 
& CR 168, [2002] 3 FCR 448 (a mortgagor was under a duty to take reasonable steps to ensure that an 
independent solicitor advised a wife as to the effect of signing a legal charge). 


2 As to the guidelines to be followed when providing the independent legal advice to be given to a wife prior 
to her entering into a transaction to charge the matrimonial home as security for her husband's indebtedness, 
see Royal Bank of Scotland v Etridge (No 2), Barclays Bank pic v Coleman, Bank of Scotland v Bennett, Kenyon- 
Brown v Desmond Bankes & Co [2001] UKHL 44, [2002] 2 AC 773, [2001] 4 All ER 449, [2001] 2 All ER (Comm) 
1061; Lloyds TSB Bank plc v Holdgate [2002] EWCA Civ 1543,, [2003] HLR 335, [2002] 43 EG 203 (CS). 


3 Inche Noriah v Shaik Allie Bin Omar [1929] AC 127 at 135, PC; Morley v Loughnan [1893] 1 Ch 736 at 752 
per Wright J. See also Re Brocklehurst, Hall v Roberts [1978] Ch 14, [1978] 1 All ER 767, CA; Crédit Lyonnais 
Bank Nederland NV v Burch [1997] 1 All ER 144 at 155-156, [1997] 2 FCR 1 at 13, CA, per Millett LJ 
(independent legal advice is neither always necessary nor always sufficient to rebut the presumption of undue 
influence). The fact that a person has been offered independent legal advice does not mean that he must be 
taken to have known what he was doing; the question is how the intention to act was created: Steeples v Lea 
[1998] 2 FCR 144, [1998] 1 FLR 138, CA. 


4 See Bullock v Lloyds Bank Ltd [1955] Ch 317 at 326, [1954] 3 All ER 726 at 730, where Vaisey J considered 
that a settlement made at the instigation of a parent by a daughter shortly after attaining full age could only 
stand if the daughter was competently and independently advised, even though the parent had no self-seeking 
motive in persuading his daughter to execute the settlement. 


5 Inche Noriah v Shaik Allie Bin Omar [1929] AC 127 at 135, PC. See also Powell v Powell [1900] 1 Ch 243; 
Williams v Johnson [1937] 4 All ER 34, PC. As to the position where the solicitor also acts for the donee see 
Powell v Powell [1900] 1 Ch 243; Gregg v Kidd [1956] IR 183; Barclays Bank plc v Thomson [1997] 4 All ER 816, 
[1997] 1 FLR 156, CA. 


6 See Powell v Powell [1900] 1 Ch 243 at 247 per Farwell J (a solicitor should refuse to act further for a client 
whom he has advised not to proceed with a transaction). Cf Gregg v Kidd [1956] IR 183 at 202 per Budd J (a 
solicitor is not bound to refuse to act further in such circumstances, though in extreme cases it may be the 
proper course). See also Steep/es v Lea [1998] 2 FCR 144, [1998] 1 FLR 138, CA. 


7 See /nche Noriah v Shaik Allie Bin Omar [1929] AC 127 at 135, PC; Gregg v Kidd [1956] IR 183 at 202. Cf 
Powell v Powell [1900] 1 Ch 243; Bruty v Edmundson (1915) 113 LT 1197 at 1201 per Eve J (both cases in which 
the view was taken that, if the advice was shown not to have been followed, it would be necessary to prove that 
the donor in disregarding the advice was not under the influence which gave rise to the presumption). 
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(iii) Unconscionable Bargains 


A. GENERAL PRINCIPLES 


854. Jurisdiction to grant relief. 


As part of the jurisdiction to grant relief against constructive fraud?, courts of equity have acted 
to protect persons in cases in which it was apparent, from the intrinsic nature and subject of 
the bargain itself, that it was one which no person in his senses and not under delusion would 
make on the one hand, and no honest and fair person would accept on the other; in fact, an 
inequitable and unconscionable bargain?. 


The principle, which originally mainly protected expectant heirs?, has now been extended to 
other persons under pressure without adequate protection‘. The usual requirements for 
showing a prima facie unconscionable bargain are that it was a purchase from a poor and 
ignorant? or weak-minded person‘, that it was a purchase at a considerable undervalue and that 
the vendor had no independent advice’. Where those requirements are satisfied the onus is on 
the purchaser to show that the purchase was fair, just and reasonable?. 


Certain bargains concerned with the sharing of the rewards of litigation may be unenforceable 
at common law as being contrary to public policy or otherwise illegal’. 


Parliament has in any event provided protection in certain fields in which it was perceived that 
contracting parties might be at a disadvantage, as for example with the consumer credit 
legislation”. 


1 See PARA 838 ante; and EQUITY. 


2 See Earl of Chesterfield v Janssen (1751) 2 Ves Sen 125 at 154 per Lord Hardwicke LC. As to the meaning 
of 'unconscionable' see Samue/ v Newbold [1906] AC 461 at 470, HL, per Lord Loreburn LC. See also EQUITY. 


It has been suggested that relief may be given where there is inequality of bargaining power: see Lloyds Bank 
Ltd v Bundy [1975] QB 326 at 339, [1974] 3 All ER 757 at 765, CA, per Lord Denning MR. It is now clear, 
however, that inequality of bargaining power alone is insufficient as a ground for relief; the bargain must be 
unconscionable: see National Westminster Bank pic v Morgan [1985] AC 686, [1985] 1 All ER 821, HL; and PARA 
838 note 7 ante. See also Multiservice Bookbinding Ltd v Marden [1979] Ch 84, [1978] 2 All ER 489; Pao On v 
Lau Yiu Long [1980] AC 614, [1979] 3 All ER 65, PC; Burmah Oil Co Ltd v Bank of England (1981) Times, 4 July; 
Alec Lobb (Garages) Ltd v Total Oil (Great Britain) Ltd [1985] 1 All ER 303, [1985] 1 WLR 173, CA. 


As to the development of a general doctrine of unconscionability in overseas common law jurisdictions see eg 
Commercial Bank of Australia Ltd v Amadio (1983) 57 ALJR 358, Aust HC. 


3 See PARA 855 et seq post; and EQUITY. 
4 See further CONTRACT; EQUITY. 


5 ‘Poverty’ in this context does not require destitution; the equivalent today of 'poor person' might be 
‘member of the lower income group': Cresswell v Potter [1978] 1 WLR 255n at 257 per Megarry J. The 
equivalent of 'ignorant' today might be ‘less highly educated': Cresswell v Potter supra at 257 per Megarry J. 
See also EQUITY. 


6 See EQUITY. 


7 See Fry v Lane, Re Fry, Whittet v Bush (1888) 40 ChD 312 at 322 per Kay J; Lloyds Bank Ltd v Bundy 
[1975] QB 326 at 337, [1974] 3 All ER 757 at 764, CA, per Lord Denning MR; Cresswe// v Potter [1978] 1 WLR 
255n. See also Watkin v Watson-Smith (1986) Times, 3 July. The bargain may not be unconscionable if the 
purchaser warned the vendor that he should take independent advice, yet the vendor did not heed the warning; 
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and, in connection with a conveyancing transaction, 'independent advice’ means the services of a solicitor: see 
Cresswell v Potter supra at 259 per Megarry J. As to independent advice in the context of undue influence see 
PARA 853 ante. 


8 Fry v Lane, Re Fry, Whittet v Bush (1888) 40 ChD 312 at 322; Earl of Aylesford v Morris (1873) 8 Ch App 
484 at 491. Cf para 852 ante. 


9 Eg a bargain to disclose information in return for a share of what may be recovered from it by litigation by 
or with the participation of the person disclosing the information: see Rees v De Bernardy [1896] 2 Ch 437. As 
to the legality of contingency fees for solicitors see LEGAL PROFESSIONS vol 66 (2009) PARA 955. 


10 See the Consumer Credit Act 1974 ss 137-140 (ss 137, 139 as amended); and CONSUMER CREDIT vol 9(1) 
(Reissue) PARAS 109, 260, 270, 288. 


UPDATE 


854 Jurisdiction to grant relief 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions' for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. Certain persons or indorsements 
mentioned in this paragraph are specified for the purposes of Regulatory Enforcement 
and Sanctions Act 2008 s 37, Schs 5, 6 (meaning of 'regulator' for the purposes of 
imposing civil sanctions), See ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) PARA 196A. 
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B. EXPECTANT HEIRS 


855. Bargains with heirs. 


The courts have acted to relieve against the fraud which infects unconscionable bargains made 
with heirs, reversioners or expectants on the security of their expectant or reversionary 
interests in property, and fraud is always presumed in such cases from the circumstances of 
the parties contracting, namely weakness on the one side, and, on the other, advantage taken 
of that weakness?. Fraud does not in these cases mean deceit; it means an unconscionable use 
of the powers arising out of the attendant circumstances and conditions, and where the relative 
position of the parties is such as prima facie to raise this presumption the transaction cannot 
stand unless the person claiming the benefit of it can prove it to be in fact fair, just and 
reasonable’. 


The principle is not, it seems, applicable so strictly where the parent or other person standing 
in loco parentis to the grantor has knowledge of the transaction and does not oppose its being 
carried through’. 


The fact that the expectant heir was of full age and was well aware of the nature of the 
transaction is not sufficient to rebut the presumption that such a bargain is fraudulent’, nor is 
there any obligation on an expectant heir to prove that he was in fact in financial difficulties. 
The onus is in all cases on the person dealing with an expectant heir to prove that the bargain 
is a just one®. 
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1 Such transactions have been called 'catching bargains’. As to who are expectant heirs see PARA 857 post. 
As to bargains with heirs see also Equity. There have been no recent cases relating to expectant heirs and it 
seems that in practice this area of law is obsolescent. 


2 Earl of Chesterfield v Janssen (1751) 2 Ves Sen 125 at 157 per Lord Hardwicke LC; Twis/eton v Griffith 
(1716) 1 P Wms 310; Gwynne v Heaton (1778) 1 Bro CC 1 at 9; Gowland v De Faria (1810) 17 Ves 20; Davis v 
Duke of Marlborough (1819) 2 Swan 108 at 139 note (a). Possibly the rule originally applied only to expectant 
heirs and not to reversioners: see Wood v Abrey (1818) 3 Madd 417 at 423. Relief under the doctrine as to 
expectant heirs was refused in Wo/fe v Lowther (1915) 31 TLR 354. 


3 Earl of Aylesford v Morris (1873) 8 Ch App 484; O'Rorke v Bolingbroke (1877) 2 App Cas 814, HL; James v 
Kerr (1889) 40 ChD 449 at 460. 


4 King v Hamlet (1834) 2 My & K 456 at 473; Ta/bot v Staniforth (1861) 1 John & H 484 at 502-503; O'Rorke 
v Bolingbroke (1877) 2 App Cas 814 at 828, HL, per Lord Hatherley. 


5 See Earl of Chesterfield v Janssen (1751) 2 Ves Sen 125, where the age was 30; Beynon v Cook (1875) 10 
Ch App 389, where the age was 40. 


6 Bromley v Smith (1859) 26 Beav 644 at 662 per Romilly MR; Brenchley v Higgins (1900) 82 LT 143 (affd 83 
LT 751, CA). See also Bowes v Heaps (1814) 3 Ves & B 117; Gwynne v Heaton (1778) 1 Bro CC 1. 
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856. Inadequacy of consideration. 


It is provided by statute that no acquisition of any reversionary interest in real or personal 
property made in good faith, without fraud or unfair dealing, for money or money's worth is 
liable to be opened or set aside merely on the ground of undervalue?, but the court's 
jurisdiction to set aside or modify unconscionable bargains remains unaffected’. 


1 See the Law of Property Act 1925 s 174(1), which replaced the Sale of Reversions Act 1867. That Act had 
in no degree whatever shifted the onus from the person obtaining the beneficial interest of proving that the 
transaction was in good faith: Earl of Aylesford v Morris (1873) 8 Ch App 484 at 490 per Lord Selborne LC. The 
statutory provisions refer to cases of rescission, but the same principle seems necessarily to apply to the 
granting or refusal of specific performance: see Kendall v Beckett (1830) 2 Russ & M 88; Hincksman v Smith 
(1827) 3 Russ 433. Before the Sale of Reversions Act 1867, mere inadequacy of price was a ground for setting 
aside the bargain, and the onus of proving that the price was fair was imposed on the person who had the 
dealings with the expectant heir or reversioner: see Peacock v Evans (1809-10) 16 Ves 512 at 514; Bawtree v 
Watson (1834) 3 My & K 339; Earl of Aldborough v Trye (1840) 7 Cl & Fin 436, HL; King v Savery (1853) 1Sm& 
G 271, sub nom Savery v King (1856) 5 HL Cas 627; Edwards v Burt (1852) 2 De GM & G55; Bromley v Smith 
(1859) 26 Beav 644; St Albyn v Harding (1859) 27 Beav 11. The onus was discharged by showing that the sale 
had been by auction, provided the auction was in good faith: She/ly v Nash (1818) 3 Madd 232; Fox v Wright 
(1821) 6 Madd 111. 


2 See the Law of Property Act 1925 s 174(2). See also Earl of Aylesford v Morris (1873) 8 Ch App 484 at 490; 
O'Rorke v Bolingbroke (1877) 2 App Cas 814, HL; Fry v Lane, Re Fry, Whittet v Bush (1888) 40 ChD 312 at 321; 
Seaton v Lewis (1895) 11 TLR 430, CA; Kevans v Joyce [1896] 1 IR 442; Brenchley v Higgins (1900) 83 LT 751, 
CA; Permanent Trustee Co of New South Wales Ltd v Bridgewater [1936] 3 All ER 501, PC. 
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857. Who are expectant heirs. 
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‘Expectant heirs' is used in this connection in its widest meaning and includes, besides heirs 
apparent or presumptive, all persons who have either vested or contingent remainders or any 
reversionary interest: in any property, including a remainder in a portion?, or who have any 
expectation of benefit on the death of a relative?. 


The fact that a small portion of the property dealt with is in possession will not disentitle the 
expectant heir to the court's protection‘. 


1 Earl of Aylesford v Morris (1873) 8 Ch App 484 at 497; Tottenham v Emmet (1865) 14 WR 3. 
2 Beynon v Cook (1875) 10 Ch App 389 at 391; Re S/ater's Trusts (1879) 11 ChD 227 at 238. 
3 Nevill v Snelling (1880) 15 ChD 679. See also the Law of Property Act 1925 s 174(1); and PARA 856 ante. 


4 Davis v Duke of Marlborough (1819) 2 Swan 108 at 154. See also Earl of Portmore v Taylor (1831) 4 Sim 
182; Nesbitt v Berridge (1863) 32 Beav 282. 
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858. Loans to expectant heirs. 


Equity will grant relief against usurious loans on the security of reversionary interests:, and if 
the transaction is unconscionable it is immaterial that the loan was made before the security 
was given?. 


Credit bargains? which are extortionate, either because they require grossly exorbitant 
payments to be made or because they grossly contravene ordinary principles of fair dealing, 
are the subject of special statutory provisions under which they may be re-opened‘. 


1 Miller v Cook (1870) LR 10 Eq 641; Beynon v Cook (1875) 10 Ch App 389; Re S/ater's Trusts (1879) 11 ChD 
227; Croft v Graham (1863) 2 De GJ & Sm 155. 


2 Tyler v Yates (1870) LR 11 Eq 265; affd (1871) 6 Ch App 665. 


3 ‘Credit bargain’ in general means any agreement between two persons for the provision of credit of any 
amount: see further the Consumer Credit Act 1974 s 137(2) (as amended); and CONSUMER CREDIT vol 9(1) 
(Reissue) PARA 269. 


4 See ibid ss 137-140 (ss 137, 139 as amended); and CONSUMER CREDIT vol 9(1) (Reissue) PARAS 109, 269, 270, 
288. 


UPDATE 


858 Loans to expectant heirs 


NOTES--Certain functions under provisions mentioned in this paragraph are ‘relevant 
functions' for the purposes of the Regulatory Enforcement and Sanctions Act 2008 s 4, 
Sch 3, see LOCAL GOVERNMENT vol 69 (2009) PARA 733. Certain persons or indorsements 
mentioned in this paragraph are specified for the purposes of Regulatory Enforcement 
and Sanctions Act 2008 s 37, Schs 5, 6 (meaning of 'regulator' for the purposes of 
imposing civil sanctions), See ADMINISTRATIVE LAW vol 1(1) (2001 Reissue) PARA 196A. 
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(iv) Relief 
A. RELIEF AGAINST THIRD PARTIES 


859. Benefits acquired by third parties. 


A disposition which is sought to be impeached on the ground of constructive fraud, whether on 
the basis of undue influence or as an unconscionable bargain, may be set aside not merely 
against the person guilty of the constructive fraud, but also as against third parties who 
obtained such benefits with notice of the constructive fraud, although they gave valuable 
consideration’. Where the person exercising undue influence upon one person is acting as the 
agent of another, the bargain may be set aside as against that other’. In addition, it would 
seem a disposition may be set aside as against third parties who are volunteers and who 
obtained benefits under the disposition through constructive fraud, whether privy or not to its 
exercise’. 


In the case of undue influence, if the disposition was a matter of bargaining, and all the persons 
benefiting by the disposition were parties to the bargain, then if the disposition fails as against 
one of them owing to his exercise of undue influence, whether actual or presumed, it may also 
fail as regards the others‘. Where, however, the benefits conferred on third parties were not in 
any way derived through the undue influence, the disposition, although ordered to be set aside 
so far as the party who exercised the influence is concerned, will be supported in favour of the 
third parties*®. Similarly, where part of a series of transactions is a good family arrangement it 
may be upheld, and the part which cannot so be regarded, on the grounds of undue influence, 
may be set aside®. 


A conveyance made in such circumstances as to be impeachable by the grantor as against the 
grantee is impeachable as against all volunteers claiming through the grantee’. It is also 
impeachable as against a purchaser for value deriving title under the grantee who takes with 
notice of the grantor's equity, or of the circumstances from which the court infers such equity?; 
but purchasers for value without notice of the circumstances in which the deed was executed 
are not affected by the equity, and so far as their interests are concerned the conveyance will 
be upheld’. 


1 See Barclays Bank plc v O'Brien [1994] 1 AC 180, [1993] 4 All ER 417, HL. See also Maitland v Irving (1846) 
15 Sim 437; Cobbett v Brock (1855) 20 Beav 524; Bainbrigge v Browne (1881) 18 ChD 188; De Witte v Addison 
(1899) 80 LT 207, CA; Chaplin & Co Ltd v Brammal! [1908] 1 KB 233, CA. As to undue influence and third parties 
see also PARA 851 ante. 


2 See Barclays Bank plc v O'Brien [1994] 1 AC 180, [1993] 4 All ER 417, HL. See also Kingsnorth Trust Ltd v 

Bell [1986] 1 All ER 423, [1986] 1 WLR 119, CA; Co/dunell Ltd v Gallon [1986] QB 1184, [1986] 1 All ER 429, CA; 
Midland Bank plc v Perry and Perry [1988] 1 FLR 161, [1988] Fam Law 87, CA; Bank of Baroda v Shah [1988] 3 

All ER 24, [1988] NLJR 98, CA; Steep/es v Lea [1998] 2 FCR 144, [1998] 1 FLR 138, CA; and PARA 851 ante. 


Where a creditor or intending lender desires the protection of a guarantee or charge on property from a third 
party and the circumstances are such that the debtor could be expected to have influence over that third party, 
the creditor ought for his own protection to insist that the third party has independent advice: see Kingsnorth 
Trust Ltd v Bell supra. As to independent advice see PARA 853 ante. 


3 See Bridgeman v Green (1755) 2 Ves Sen 627; Huguenin v Baseley (1807) 14 Ves 273; Barron v Willis 
[1900] 2 Ch 121, CA (affd sub nom Willis v Barron [1902] AC 271, HL); Morley v Loughnan [1893] 1 Ch 736 at 
757. See also Scholefield v Templer (1859) John 155; affd 4 De G &J 429. 
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4 Wright v Carter [1903] 1 Ch 27, CA. 


5 Wright v Carter [1903] 1 Ch 27 at 54, CA, per Vaughan Williams LJ, and at 59 per Stirling LJ. See also 
Bentley v Mackay (1862) 4 De GF & J 279. 


6 Dimsdale v Dimsdale (1856) 3 Drew 556. 
7 See Bainbrigge v Browne (1881) 18 ChD 188. 


8 See Maitland v Irving (1846) 15 Sim 437; Addis v Campbell (1841) 4 Beav 401; Berdoe v Dawson (1865) 34 
Beav 603; Kempson v Ashbee (1874) 10 Ch App 15 at 21; Bainbrigge v Browne (1881) 18 ChD 188 at 197; De 
Witte v Addison (1899) 80 LT 207 at 212, CA, per Lindley MR. See also Blackie v Clark (1852) 15 Beav 595; 
Talbot v Von Boris [1911] 1 KB 854, CA; McKenzie v Royal Bank of Canada [1934] AC 468, PC. An equity to set 
aside a conveyance for undue influence is more than a 'mere equity’ and is capable as such of binding 
subsequent purchasers for value with notice, either on the ground that it can lead to the acquisition of an estate 
in the land if proceedings to set aside are successfully brought (Allied Irish Banks Ltd v Glynn [1973] IR 188; and 
see Dickinson v Burrell (1866) LR 1 Eq 337; and EQuITY) or on the ground that a purchaser taking under an 
instrument cannot claim the benefit of it if he Knows that there is a good equitable claim to reform it (National 
Provincial Bank Ltd v Ainsworth [1965] AC 1175 at 1254, [1965] 2 All ER 472 at 498, HL, per Lord Wilberforce). 
Whether such an equity is an overriding interest within the Land Registration Act 1925 s 70(1)(g) is not clear: 
see Hodgson v Marks [1971] Ch 892 at 917, [1970] 3 All ER 513 at 528 per Ungoed-Thomas J (affd [1971] Ch 
892 at 918, [1971] 2 All ER 684, CA); and LAND REGISTRATION. 


The mere fact that the purchaser knew when he took his conveyance that his vendor was the parent of, or 
stood in some other confidential relation to, the original grantor is not of itself sufficient to fix him with notice of 
the equity, but a little more than that, for example that the original grantor had only recently attained his 
majority or resided with the vendor, is sufficient to do so: Thornber v Sheard (1850) 12 Beav 589; Cobbett v 
Brock (1855) 20 Beav 524; Bainbrigge v Browne supra; cf Molony v Kernan (1842) 2 Dr & War 31 at 40-41, 
where it was held that knowledge of the mere fact that the vendor was the agent of the original grantor was 
enough to fix the purchaser with the notice. As to constructive notice see PARA 851 note 2 ante; and EQUITY. 


9 Cobbett v Brock (1855) 20 Beav 524 at 531; Greenslade v Dare (1855) 20 Beav 284; Bainbrigge v Browne 
(1881) 18 ChD 188. The validity against third parties, however, may be without prejudice to the remedies 
against the parties to the transaction: Willougby v Brideoake (1865) 13 LT 141. 


UPDATE 


859 Benefits acquired by third parties 


NOTE 8--Land Registration Act 1925 repealed and replaced by the Land Registration Act 
2002; see LAND REGISTRATION. 
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860. Vendor and purchaser. 


Although fixed with notice of a confidential relation subsisting between the original grantor and 
the original grantee, a purchaser or volunteer claiming through the original grantee can still, of 
course, uphold the original grant if he can prove affirmatively that it was made voluntarily and 
deliberately and with knowledge of its nature and effect!. So, as between vendor and 
purchaser, the fact that the abstract of title discloses a purchase by a solicitor from his client, 
or some other transaction of such a nature as possibly to be impeachable on the ground of 
undue influence, does not justify a purchaser in rescinding the contract if clear evidence is 
given that the transaction was in fact not vitiated by undue influence, even though such 
evidence does not include the testimony of the grantor, and the concurrence of the grantor or 
his representatives cannot be obtained’. 
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1 Maitland v Backhouse (1848) 16 Sim 58; Espey v Lake (1852) 10 Hare 260; Baker v Bradley (1854) 2 Sm & 
G 531 (on appeal (1855) 7 De GM & G 597); Berdoe v Dawson (1865) 34 Beav 603. See also Cooke v Lamotte 
(1851) 15 Beav 234 at 241-242. 


2 Spencer v Topham (1856) 22 Beav 573 at 582. See also SALE OF LAND. As to the effect of a receipt clause in 
a mortgage deed executed by a client in favour of his solicitor see Powell v Browne (1907) 97 LT 854, CA; and 
MORTGAGE vol 77 (2010) PARA 381. 
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861. Transactions with third parties for benefit of person in confidential 
relationship. 


Where a person who is liable to undue influence on account of a confidential relationship with 
another enters into a transaction with a third party for the benefit of that other person, as 
where a child charges his property as security for a debt of his parent, undue influence is 
presumed’. In such a case the transaction stands on the same footing as if there had been a 
gift to the person exercising the influence, followed by a sale by that person to the third party’. 
In order to support the transaction the third party must, therefore, prove not only that he gave 
valuable consideration, but also that he had no notice of the equity of the person liable to 
undue influence to impeach the transaction, or of the circumstances from which the court 
infers such equity’. If he cannot do this it will be incumbent on him to prove affirmatively that 
the person liable to undue influence entered into the transaction voluntarily and deliberately, 
with knowledge of its nature and effect’. 


A trustee dealing with a beneficiary in breach of trust may be liable in damages to the 
beneficiary, even though the trustee has not benefited personally by the breach, if it can be 
shown that he knew, or ought to have known, that the beneficiary was acting under the 
influence of another, or may be presumed to have done so’. 


If a part of the transaction which is impeached has been ratified, the whole transaction must 
stand®; so, where a settlor exercises a power of charging jointures and portions reserved to him 
by a settlement which would otherwise be avoidable, the whole settlement is good’. 


Gifts by will stand upon a different footing as to impeachment on the ground of undue 
influence’. Accordingly, where a voidable conveyance inter vivos is confirmed by will, the 
conveyance may be sustained even if the influence on account of which the conveyance is 
voidable continues up to the death’, provided the person liable to influence, when making the 
will, knew that the conveyance was voidable, and intended an act of bounty for the benefit of 
the donee”. The disposition in such a case is testamentary, and the doctrines of ademption and 
lapse consequently apply”. 


1 Archer v Hudson (1844) 7 Beav 551; Maitland v Irving (1846) 15 Sim 437; Cobbett v Brock (1855) 20 Beav 
524; Sercombe v Sanders (1865) 34 Beav 382; Bainbrigge v Browne (1881) 18 ChD 188; De Witte v Addison 
(1899) 80 LT 207, CA; O'Connor v Foley [1905] 1 IR 1; M'Mackin v Hibernian Bank [1905] 1 IR 296. See also 
Turnbull & Co v Duval [1902] AC 429, PC; Thornber v Sheard (1850) 12 Beav 589; McKenzie v Bank of Montreal 
(1975) 55 DLR (3d) 641, Ont HC. 


2 Cobbett v Brock (1855) 20 Beav 524 at 530. See PARA 859 ante. 
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3 Bainbrigge v Browne (1881) 18 ChD 188; Bunbury v Hibernian Bank [1908] 1 IR 261. See also PARA 859 
ante. As to constructive notice see PARA 851 note 2 ante; and EQUITY. 


4 Maitland v Backhouse (1848) 16 Sim 58; Espey v Lake (1852) 10 Hare 260; Baker v Bradley (1854) 2 Sm & 
G 531 (on appeal (1855) 7 De GM & G 597); Berdoe v Dawson (1865) 34 Beav 603. See also Cooke v Lamotte 
(1851) 15 Beav 234 at 241-242; Blackie v Clark (1852) 15 Beav 595 at 600. See further PARA 851 ante. 


5 Re Pauling's Settlement Trusts, Younghusband v Coutts & Co [1964] Ch 303 at 338, [1963] 3 All ER 1 at 11, 
CA, per Willmer LJ. 


6 Milner v Lord Harewood (1811) 18 Ves 259 at 276. 

7 ‘Jarratt v Aldam (1870) LR 9 Eq 463. See further POWERS; SETTLEMENTS. 

8 See PARA 842 ante; and EXECUTORS AND ADMINISTRATORS; WILLS vol 50 (2005 Reissue) PARA 340. 
9 Stump v Gaby (1852) 2 De GM & G 623; cf Lyon v Home (1868) LR 6 Eq 655. 

10 Waters v Thorn (1856) 22 Beav 547. 


11 Bizzey v Flight (1876) 3 ChD 269. As to the doctrines of ademption and lapse see wiILLs vol 50 (2005 
Reissue) PARA 445 et seq. See also EQUITY. 
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B. RELIEF IN FAVOUR OF THIRD PARTIES 


862. Avoidance by persons claiming through person influenced. 


The right of the person influenced to set aside a conveyance executed under undue influence 
passes on his bankruptcy to his trustee’, and on his death to his personal representatives’; but 
the representatives of the person influenced cannot succeed when it is proved that the person 
influenced, after the influence had ceased, intentionally adhered to the gift?, and this appears 
to be the case even though the donee may not be able to prove that the donor knew that it 
was voidable’. 


A conveyance executed under undue influence can be impeached as against the personal 
representatives of the transferee after his death’. 


1 Ford v Olden (1867) LR 3 Eq 461. 

2 Holman v Loynes (1854) 4 De GM & G 270; Gresley v Mousley (1859) 4 De G & J 78; Anderson v Elsworth 
(1861) 3 Giff 154; Coutts v Acworth (1869) LR 8 Eq 558 at 566; Mitchell v Homfray (1881) 8 QBD 587, CA; Tyars 
v Alsop (1889) 61 LT 8, CA; Morley v Loughnan [1893] 1 Ch 736 at 751; Allcard v Skinner (1887) 36 ChD 145 at 
187, CA, per Lindley LJ. 

3 Wright v Vanderplank (1856) 8 De GM & G 133; Tyars v Alsop (1889) 61 LT 8, CA. 

4 Mitchell v Homfray (1881) 8 QBD 587 at 591, CA, per Lord Selborne LC. 


5 Phillipson v Kerry (1863) 32 Beav 628 at 630. 
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C. LOSS OF RIGHT TO RELIEF 


863. Ratification and acquiescence. 


Transactions entered into under undue influence and unconscionable bargains are voidable at 
the instance of the person influenced or his representatives?, but are not void ab initio?. The 
person influenced may lose his right to have them set aside either by his subsequent 
ratification, or by his passive acquiescence, to be inferred from his holding his hand for a 
considerable period of time, or in such circumstances that he must be taken to have 
determined not to impeach the transaction’. If it is sought to avoid a contract induced by undue 
influence actively exercised, the contract should be repudiated as soon as possible after the 
undue influence has ceased to operate’. 


During the continuance of the relation from which the presumption of undue influence arises 
there can be no ratification or acquiescence which will deprive the claimant of his remedy, for 
the influence which occasioned the transaction also prevents him from asserting his rights>. 
Similarly, there can be no ratification or acquiescence so long as the claimant remains in 
ignorance that the transaction was either invalid® or of questionable validity’, and that he has a 
remedy?, for while he remains in ignorance the alleged act of ratification will be taken to have 
been done not for the purpose of supporting the transaction if impeached but for some other 
purpose’. However, if there is knowledge that some remedy exists, ignorance as to the nature 
of the remedy will not prevent ratification or acquiescence having effect™. 


1 Allcard v Skinner (1887) 36 ChD 145 at 187, CA, per Lindley LJ. 
2 Stump v Gaby (1852) 2 De GM & G 623; Allcard v Skinner (1887) 36 ChD 145 at 186, CA, per Lindley LJ. 


3 See Smith v Clay (1767) 3 Bro CC 639n (Belt's Edn); Cole v Gibbons (1734) 3 P Wms 290; Sibbering v Earl 
of Balcarras (1850) 3 De G & Sm 735; Wright v Vanderplank (1856) 8 De GM & G 133 at 147; Gresley v Mousley 
(1859) 4 De G &J 78; Motz v Moreau (1860) 13 Moo PCC 376 at 393; Mackintosh v Stuart (1864) 36 Beav 21; 
Turner v Collins (1871) 7 Ch App 329 at 341; Mitchell v Homfray (1881) 8 QBD 587, CA; Allcard v Skinner (1887) 
36 ChD 145, CA; Wentworth v Lloyd (1863) 32 Beav 467; Ryder v Nichol! [2000] EMLR 632, CA. For examples of 
loss of the right to upset a family arrangement by long acquiescence by acts done on the supposition that the 
arrangement is valid see Dimsdale v Dimsdale (1856) 3 Drew 556; Westby v Westby (1842) 2 Dr & War 502; 
Smith v Mogford (1873) 21 WR 472. See also Bullock v Downes (1860) 9 HL Cas 1; Heald v Walls (1870) 39 LJ Ch 
217. In the latter two cases the right to upset the arrangement was based not on undue influence but on 
mistake. See further EQUITY. 


4 Mutual Finance Ltd v John Wetton & Sons Ltd [1937] 2 KB 389 at 397, [1937] 2 All ER 657 at 663 per Porter 
J, citing Kaufman v Gerson [1904] 1 KB 591 at 596, CA, per Sir R Henn Collins MR. See also EQUITY. 


5 Gowland v De Faria (1810) 17 Ves 20 at 25; Addis v Campbell (1841) 4 Beav 401; Gresley v Mousley 
(1859) 4 De G &J 78 at 96; Moxon v Payne (1873) 8 Ch App 881 at 886; Fry v Lane, Re Fry, Whittet v Bush 
(1888) 40 ChD 312. See also King v Hamlet (1834) 2 My & K 456 at 480, commented on in 7a/bot v Staniforth 
(1861) 1 John & H 484 at 502. 


6 Salmon v Cutts (1850) 4 De G & Sm 125 at 132 (on appeal sub nom Cutts v Salmon (1852) 21 LJ Ch 750); 
Kempson v Ashbee (1874) 10 Ch App 15 at 20. 


7 Stump v Gaby (1852) 2 De GM & G 623; Savery v King (1856) 5 HL Cas 627; Waters v Thorn (1856) 22 
Beav 547. 


8 Purcell v McNamara (1806) 14 Ves 91 at 120; Wood v Downes (1811) 18 Ves 120; Roche v O'Brien (1810) 

1 Ball & B 330 at 339; Dunbar v Tredennick (1813) 2 Ball & B 304 at 317; Rees v De Bernardy [1896] 2 Ch 437; 
Tyars v Alsop (1889) 61 LT 8, CA; cf Mitchell v Homfray (1881) 8 QBD 587 at 591, CA, per Lord Selborne LC. See 
further EQUITY. 

9 Waters v Thorn (1856) 22 Beav 547 at 560. 


10 Allcard v Skinner (1887) 36 ChD 145 at 192, CA, per Bowen LJ. 


Page 129 


Halsbury's Laws of England/MISREPRESENTATION AND FRAUD (VOLUME 31 (2003 REISSUE))/4. 
OTHER FRAUDULENT TRANSACTIONS/(2) CONSTRUCTIVE FRAUD/(iv) Relief/C. LOSS OF RIGHT 
TO RELIEF/864. Laches and delay. 


864. Laches and delay. 


The time within which a claimant must assert his remedy in order to avoid a transaction varies 
according to the circumstances of the case?. The period during which the claimant remains 
under the undue influence or in ignorance that he has a remedy is disregarded, with the result 
that transactions have been impeached after a great lapse of time?. Even where both the 
influence and the ignorance had ended some years before proceedings began, a settlor would 
not be guilty of laches if in the intervening period he had attempted to persuade the trustees to 
exercise a power of revocation contained in the settlement itself in order to avoid the necessity 
of litigation?. However, the person subjected to the undue influence must seek relief within a 
reasonable time after removal of the influence under which the gift was made’. 


1 Contrast Sa/mon v Cutts (1850) 4 De G & Sm 125 at 127 (on appeal sub nom Cutts v Salmon (1852) 21 LJ 
Ch 750); and Hatch v Hatch (1804) 9 Ves 292. See also Lindsay Petroleum Co v Hurd (1874) LR 5 PC 221 at 239; 
Erlanger v New Sombrero Phosphate Co (1878) 3 App Cas 1218 at 1279, HL, per Lord Blackburn. See further 
Equity. As to cases where special promptitude is required see Equity. These authorities are concerned with 
equitable rules; as to the legal periods after which claims are statute-barred see LIMITATION PERIODS. 


2 Hatch v Hatch (1804) 9 Ves 292; Gresley v Mousley (1858) 1 Giff 450 (on appeal (1859) 4 De G &J 78 at 
95-96); Kempson v Ashbee (1874) 10 Ch App 15; Turner v Collins (1871) 7 Ch App 329; Allcard v Skinner (1887) 
36 ChD 145 at 187, CA, per Lindley LJ. See also Beaden v King (1852) 9 Hare 499 at 532; Blagrave v Routh 
(1856) 8 De GM & G 620; Wright v Vanderplank (1856) 8 De GM & G 133; Mitchell v Homfray (1881) 8 QBD 587, 
CA. 


3 Bullock v Lloyds Bank Ltd [1955] Ch 317, [1954] 3 All ER 726. 


4 Allcard v Skinner (1887) 36 ChD 145 at 187, CA, per Lindley LJ. 
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D. TERMS OF RELIEF AND COSTS 


865. Terms on which bargain is set aside. 


Where an unconscionable bargain is set aside, it will be set aside on equitable terms; thus the 
claimant must repay what money he has actually received, with interest, and must pay any 
sums properly expended on the property and costs’, unless the misconduct of the defendant in 
the matter has been such as to disentitle him to costs?. The basic objective of the court is to 
restore the parties to their original positions, as nearly as may be; however, relief may be 
granted even if this cannot be done precisely since the court will look at all the circumstances 
and do what fairness requires to achieve an outcome which is practically just?. 


1 Gwynne v Heaton (1778) 1 Bro CC 1; Twis/eton v Griffith (1716) 1 P Wms 310; Peacock v Evans (1809-10) 
16 Ves 512; Bawtree v Watson (1834) 3 My & K 339 at 341; St A/byn v Harding (1859) 27 Beav 11; Miller v Cook 
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(1870) LR 10 Eq 641 at 647; cf Barker v Vansommer (1782) 1 Bro CC 149 at 151-152. See also Dunbar Bank plc 
v Nadeem [1998] 3 All ER 876, [1998] 2 FLR 457, CA. 


2 Gowland v De Faria (1810) 17 Ves 20; Morony v O'Dea (1809) 1 Ball & B 109; Benyon v Fitch (1866) 35 
Beav 570 at 578; Tyler v Yates (1871) 6 Ch App 665; Bromley v Smith (1859) 26 Beav 644. See generally EQuITY. 


3 See Cheese v Thomas [1994] 1 All ER 35, [1994] 1 WLR 129, CA. See also O'Sullivan v Management 
Agency and Music Ltd [1985] QB 428, [1985] 3 All ER 351, CA; Mahoney v Purnell [1996] 3 All ER 61; Dunbar 
Bank plc v Nadeem [1998] 3 All ER 876, CA. It may even occasionally be possible to sever the part of the 
contract affected by undue influence: see Barclays Bank pic v Caplan (1997) 78 P & CR 153, [1998] 1 FLR 532. 
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866. Costs. 


In a claim based upon constructive fraud, the costs of parties to the claim, including trustees 
and personal representatives, are subject to the usual discretion of the court?. Where there is a 
risk that a settlement may have been procured by the exertion of undue influence, a trustee 
ought to satisfy himself that it has been validly created before accepting office”. A trustee or 
personal representative is entitled to his costs out of the fund which he holds as trustee or 
personal representative, save where or in so far as those costs have resulted from his own 
misconduct. Where a settlement is set aside, a trustee has no claim to his costs as a matter of 
right, there being no contract in existence, but if costs are awarded against him he may be able 
to make a successful appeal. 


1 See the Supreme Court Act 1981 s 51(1) (substituted by the Courts and Legal Services Act 1990 s 4(1)). 
See also Taylor v Johnston (1882) 19 ChD 603 at 611; Dutton v Thompson (1883) 23 ChD 278, CA; /deal 
Bedding Co Ltd v Holland [1907] 2 Ch 157 at 171, 175-176. In a claim to set aside a family arrangement costs 
are not usually given if the parties have acted in good faith (Stapilton v Stapilton (1739) 1 Atk 2; cf Ta/bot v 
Staniforth (1861) 1 John & H 484 at 508) or if there has been considerable delay in coming to court (Bullock v 
Downes (1860) 9 HL Cas 1 at 31). 


2 Bullock v Lloyds Bank Ltd [1955] Ch 317 at 327, [1954] 3 All ER 726 at 731 per Vaisey J. As to trustees 
generally see TRUSTS. 


3 See CPR 48.4; and Re Craig, Meneces v Middleton [1971] Ch 95, [1970] 2 All ER 390. See also Everitt v 
Everitt (1870) LR 10 Eq 405; James v Couchman (1885) 29 ChD 212 at 217; Merry v Pownall [1898] 1 Ch 306; 
Ideal Bedding Co Ltd v Holland [1907] 2 Ch 157; Bullock v Lloyds Bank Ltd [1955] Ch 317, [1954] 3 All ER 726. 


4 Dutton v Thompson (1883) 23 ChD 278 at 282, CA, per Jessel MR. 


UPDATE 


866 Costs 


NOTE 1--Supreme Court Act 1981 now cited as Senior Courts Act 1981: Constitutional 
Reform Act 2005 Sch 11 para 1 (in force 1 October 2009: SI 2009/1604). 
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(3) VOIDABLE TRANSACTIONS 


(i) Transactions defrauding Creditors 


867. Transactions at an undervalue and preferences. 


Where a person has entered into a transaction at an undervalue with the purpose of defeating 
the claims of creditors, the court may make an order for restoring the position to what it would 
have been if the transaction had not been entered into and for protecting the interests of 
persons prejudiced:. Similarly, where an individual is adjudged bankrupt and has entered into a 
transaction at an undervalue or has given a preference, the court may make an order to 
restore the position to what it would have been if the transaction had not been entered into or 
the preference had not been given?. 


1 See the Insolvency Act 1986 Pt XVI (ss 423-425) (s 424 as amended); and BANKRUPTCY AND INDIVIDUAL 
INSOLVENCY vol 3(2) (2002 Reissue) PARA 653 et seq. 


2 See ibid ss 339-342 (ss 341, 342 as amended); and BANKRUPTCY AND INDIVIDUAL INSOLVENCY vol 3(2) (2002 
Reissue) PARA 653 et seq. 
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(ii) Dispositions made with Intent to Defraud Subsequent Purchasers 


868. Voluntary disposition voidable by subsequent purchaser. 


Every voluntary disposition: of land? made with intent to defraud a subsequent purchaser? is 
voidable at the instance of that purchaser’. However, no voluntary disposition, whenever made, 
is to be deemed to have been made with intent to defraud by reason only that a subsequent 
conveyance for valuable consideration was made, if the subsequent conveyance was made 
after 28 June 1893). 


1 For the meaning of 'voluntary disposition’ see PARA 870 post. 


2 These provisions refer only to dispositions of land and not to grants of pure personalty. For these purposes, 
‘land' includes land of any tenure, and mines and minerals, whether or not held apart from the surface, 
buildings or parts of buildings (whether the division is horizontal, vertical or made in any other way) and other 
corporeal hereditaments; also a manor, an advowson, and a rent and other incorporeal hereditaments, and an 
easement, right, privilege or benefit in, over or derived from land: Law of Property Act 1925 s 205(1)(ix) 
(amended by the Trusts of Land and Appointment of Trustees Act 1996 s 25(2), Sch 4). 


3 ‘Purchaser’ means a purchaser in good faith for valuable consideration, and includes a lessee, mortgagee 
or other person who for valuable consideration acquires an interest in the property in question: see the Law of 
Property Act 1925 s 205(1)(xxi). 


4 Ibid s 173(1), which replaced similar provisions in 27 Eliz 1 c 4 (Fraudulent Conveyances) (1584-5). It 
would appear from Upton v Basset (1595) Cro Eliz 443 that 27 Eliz 1 c 4 (Fraudulent Conveyances) (1584-5) 
extended the provisions of the common law against fraud. In that case it was said that 'at the common law 
there was not any fraud remedied which should defeat an after purchase, but that only which was committed to 
defraud a former interest': Upton v Basset supra at 445 per Yelverton J. In Cadogan v Kennett (1776) 2 Cowp 
432 at 434 Lord Mansfield seems, however, to have been of the opinion that the common law would have 
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attained the same results as those provided for by 27 Eliz 1 c 4 (Fraudulent Conveyances) (1584-5), without the 
assistance of the legislature. 


5 Law of Property Act 1925 s 173(2). The date referred to in the text is the day before the Voluntary 
Conveyances Act 1893, which amended 27 Eliz 1 c 4 (Fraudulent Conveyances) (1584-5), came into force (both 
these Acts are now repealed: see now the Law of Property Act 1925 s 173). 


The reason for this provision is that in interpreting 27 Eliz 1 c 4 (Fraudulent Conveyances) (1584-5), the courts 
held that the mere fact that a voluntary grantor subsequently conveyed the same land to a purchaser for value 
was conclusive proof that at the time of making the voluntary grant he intended to defraud the person who 
might subsequently purchase (see Re Barker's Estate, Jones v Bygott, Bygott v Hellard (1875) 44 LJ Ch 487 at 
489 per Jessel MR; Lord Townshend v Windham (1750) 2 Ves Sen 1 at 10 per Lord Hardwicke LC), with the result 
that no voluntary grantee had any security of tenure during the life of his grantor. See also PARA 869 note 3 
post. 


The Voluntary Conveyances Act 1893 provided that no purchases for value made after 28 June 1893 should 
defeat a prior voluntary conveyance of the same land or hereditaments if in fact that voluntary conveyance had 
been made in good faith and without fraudulent intent. The onus of proving bad faith was thereby cast on the 
party alleging it: Moore v Kelly and Moore [1918] 1 IR 169, CA; and see PARA 869 text and note 5 post. As to 
subsequent conveyances see further PARA 872 post. 


UPDATE 


868 Voluntary disposition voidable by subsequent purchaser 


NOTE 3--Law of Property Act 1925 s 205(1)(xxi) amended: Civil Partnership Act 2004 
Sch 27 para 7. 
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869. Intent to defraud. 


A purchaser’ can avoid a prior disposition of the land? sold to him only where the prior 
disposition was made with actual intent to defraud him?. The question of the presence or 
absence of actual fraud is one of fact, to be determined having regard to the circumstances 
surrounding the execution of the conveyance sought to be impeached‘. The onus of proving 
intent to defraud lies on the person alleging it®. The fact that the transferor remained in the 
possession of the land conveyed’ or of the title deeds’, contrary to the purport of the 
disposition, or that the disposition was never communicated to the transferee’, or was 
otherwise made in a secret manner?®, raises a prima facie case of fraud. If, having reserved to 
himself a beneficial interest by his settlement, a settlor provides by a separate deed that that 
interest is to determine on any alienation by him, and that thereupon a new interest is to be 
limited for his benefit, the transaction cannot be other than fraudulent. The fact that the 
subsequent purchaser has had notice of the prior conveyance does not preclude him from 
avoiding it™. 


1 le a purchaser whose title dates from after 28 June 1893. That date is the day before the Voluntary 
Conveyances Act 1893 came into force. The Voluntary Conveyances Act 1893 has been repealed: see now the 
Law of Property Act 1925 s 173. See also PARA 868 note 5 ante. It is clear from s 173(2) that conveyances made 
before the commencement of the Law of Property Act 1925 are within the scope of s 173. 


2 For the meaning of '‘land' see PARA 868 note 2 ante. 


3 See the Law of Property Act 1925 s 173(2). As to proof and investigation of title on sale of land generally 
see SALE OF LAND. Where the purchaser's title dated from before 29 June 1893, there was a conclusive 
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presumption that a prior voluntary disposition by his vendor was made with intent to defraud him (see Master 
and Fellows of Magdalen College, Cambridge, Case (1615) 11 Co Rep 66b at 74a-74b; Doe d Otley v Manning 
(1807) 9 East 59; Buckle v Mitchell (1812) 18 Ves 100; Clarke v Wright (1861) 6 H & N 849 at 875, Ex Ch; Re 
Barker's Estate, Jones v Bygott, Bygott v Hellard (1875) 44 LJ Ch 487; Godfrey v Poole (1888) 13 App Cas 497 at 
504, PC), except where the prior disposition was made for the benefit of charities (Ramsay v Gilchrist [1892] AC 
412 at 415, PC; Newcastle-upon-Tyne Corpn v A-G (1845) 12 Cl & Fin 402, HL). 


4 Lloyd v Attwood (1859) 3 De G & J 614 at 654. See also Re Holland, Gregg v Holland [1902] 2 Ch 360, CA. 


5 This is now clear on the wording of the Law of Property Act 1925 s 173(2). It would seem that the 
Voluntary Conveyances Act 1893 s 2 (repealed) had the same effect: Moore v Kelly and Moore [1918] 1 IR 169, 
CA; but see National Bank Ltd v Behan [1913] 1 IR 512. 


6 Burrel's Case (1607) 6 Co Rep 72a; Smith v Fellows (1740) 2 Atk 61. 
7 Perry-Herrick v Attwood (1857) 2 De G & J 21; Lloyd v Attwood (1859) 3 De G &J 614 at 654. 
8 Cracknall v Janson (1879) 11 ChD 1, CA. 


9 Burrel's Case (1607) 6 Co Rep 72a; but see Colvile v Parker (1607) Cro Jac 158; Griffin v Stanhope (1617) 
Cro Jac 454; Prodger v Langham (1663) 1 Sid 133; Shep Touch (7th Edn) 64 (‘Concealment and secrecy are only 
evidence of fraud, and therefore the presumption arising from such evidence may be rebutted by proving that 
the deed was made bona fide, and on good [ie valuable] consideration’). 


10 Phipps v Lord Ennismore (1829) 4 Russ 131. See also Knight v Browne (1861) 7 Jur NS 894. As from 1 
January 1997 (ie the date the Trusts of Land and Appointment of Trustees Act 1996 came into force: see s 
27(2)) it is no longer possible to create a new settlement under the Settled Land Act 1925: see s 2; and 
SETTLEMENTS vol 42 (Reissue) PARAS 643, 676. As to the limited exceptions see s 2(2), (3); and SETTLEMENTS vol 42 
(Reissue) PARA 676. See alSo REAL PROPERTY vol 39(2) (Reissue) PARA 119; TRUSTS vol 48 (2007 Reissue) PARAS 601, 
1035 et seq. 


11 Gooch's Case (1590) 5 Co Rep 60a. The prior conveyance is avoided ab initio by the Law of Property Act 
1925 s 173, and therefore notice to the subsequent purchaser is immaterial. See also PARA 873 post. 
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870. Meaning of 'voluntary disposition’. 


A disposition for which good consideration only, and not valuable consideration, is given is a 
voluntary disposition:. In cases in which the purchaser's title has dated from before 29 June 
18937, the courts have held the smallest consideration to be enough to prevent the disposition 
being voluntary in order to ameliorate the effect of the former conclusive presumption of 
fraudulent intent’. 


1 Goodright d Humphreys v Moses (1775) 2 Wm BI 1019; Chapman d Staverton v Emery (1775) 1 Cowp 278; 
Doe d Otley v Manning (1807) 9 East 59; Clarke v Wright (1861) 6 H & N 849 at 860, Ex Ch; Dolphin v Aylward 
(1870) LR 4 HL 486 at 499 per Lord Hatherley LC. See also Stiles v A-G (1740) 2 Atk 152. 


2 The date referred to in the text is the date on which the Voluntary Conveyances Act 1893 came into force. 
The Voluntary Conveyances Act has been repealed: see now the Law of Property Act 1973. See also PARA 868 
note 5 ante. 


3 See eg Bayspoole v Collins (1871) 6 Ch App 228 at 232. As to the former presumption of fraudulent intent 
see further PARAS 868 note 5, 869 note 3 ante. 


Thus, in the case of a settlement of leaseholds, the settlement has been held not voluntary if effected by an 
assignment under which the assignee becomes directly liable to the lessor under the covenants in the lease 
(Price v Jenkins (1877) 5 ChD 619, CA; Re Doble, ex p Doble (1878) 26 WR 407; Re Lul/ham, Brinton v Lulham 
(1884) 32 WR 1013 (on appeal (1885) 33 WR 788, CA); Harris v Tubb (1889) 42 ChD 79; but cf Lee v Mathews 
(1880) 6 LR Ir 530, CA; Gardiner v Gardiner (1861) 12 ICLR 565; and see Re Ridler, Ridler v Ridler (1882) 22 
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ChD 74, CA; Re Pumfrey, ex p Hillman (1879) 10 ChD 622, CA), but voluntary if effected by sub-demise 
(Shurmur v Sedgwick (1883) 24 ChD 597) or, though effected by assignment, accompanied by a conveyance of 
freehold (Re Marsh and Ear! Granville (1883) 24 ChD 11 at 25, CA, per Bowen LJ). Settlements by spouses of 
property in which both had interests have been held not voluntary: see Hewison v Negus (1853) 16 Beav 594; 
Teasdale v Braithwaite (1876) 4 ChD 85 at 90 (affd (1877) 5 ChD 630, CA); Re Foster and Lister (1877) 6 ChD 
87; Schreiber v Dinkel (1886) 54 LT 911, CA; Re Home, ex p Home (1885) 54 LT 301; Ashe v Lowe (1833) Hayes 
& Jo 287. As to resettlements held to be voluntary see Doe d Baverstock v Rolfe (1838) 8 Ad & El 650; Tarleton 
v Liddell (1851) 17 QB 390. A covenant by a beneficiary under a settlement to indemnify the settlor from 
liability in respect of mortgages of the settled property might be a sufficient consideration: see Townend v 

Toker (1866) 1 Ch App 446; cf Persse v Persse (1840) 7 Cl & Fin 279 at 317-318, HL, per Lord Cottenham LC. For 
further examples of sufficient consideration see PARA 871 post. As from 1 January 1997 (ie the date the Trusts of 
Land and Appointment of Trustees Act 1996 came into force: see s 27(2)) it is no longer possible to create a 
new settlement under the Settled Land Act 1925: see s 2; and SETTLEMENTS vol 42 (Reissue) PARAS 643, 676. As to 
the limited exceptions see s 2(2), (3); and SETTLEMENTS vol 42 (Reissue) PARA 676. See alSo REAL PROPERTY vol 
39(2) (Reissue) PARA 119; TRUSTS vol 48 (2007 Reissue) PARAS 601, 1035 et seq. 
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871. Examples of sufficient consideration. 


Where the transferee under a conveyance, otherwise voluntary, covenants to carry out some 
improvement on the estate conveyed, and the covenant is of such a nature that a breach of it 
would not entitle the transferor to damages, and there is no provision for the avoidance of the 
conveyance on the transferee's failure to perform the covenant, the covenant does not 
constitute a sufficient consideration?; but the surrender of a claim to an interest in an estate, 
although discovered subsequently to have been unfounded, is sufficient consideration for a 
settlement of the estate by which an interest is limited to the claimant?. The surrender of a 
prior voluntary bond is valuable consideration for a second bond given to the obligee of the 
first?; and a grant to secure money already due, if made in pursuance of an agreement by the 
grantee to give time for the repayment of the debt, or if made in circumstances from which an 
implied request for forbearance for a time can be inferred and forbearance is in fact given, is 
one for valuable consideration‘. If, however, further security is given by the grantor without 
communication with the grantee, the grant is purely voluntary*. 


A subsequent failure of what was at the date of the conveyance a good consideration will not 
cause avoidance’; and a conveyance voluntary in its inception may become valid by force of 
subsequent events’, but not as against a purchaser for value from the transferor before those 
events®. 


It is not necessary that the consideration should appear on the face of the instrument, as, so 
long as it is not inconsistent with the terms of the instrument, consideration may be proved by 
extrinsic evidence’. 


1 Rosher v Williams (1875) LR 20 Eq 210. 


2 Heap v Tonge (1851) 9 Hare 90. See also Carter v Hungerford [1917] 1 Ch 260, where the acceptance by 
trustees of an undertaking to transfer property in satisfaction of a voluntary covenant was held to be valuable 
consideration for that undertaking. 


3 Ex p Berry (1812) 19 Ves 218. See also Gilham v Locke (1804) 9 Ves 612. 


4 Stiles v A-G (1740) 2 Atk 152; Alliance Bank Ltd v Broom (1864) 2 Drew & Sm 289; Fullerton v Provincial 
Bank of Ireland [1903] AC 309 at 313, HL, per Lord Macnaghten; Glegg v Bromley [1912] 3 KB 474, CA; Bulteel 
and Colmore v Parker and Bulteel's Trustee (1916) 32 TLR 661 (forbearance to draw money out of a current 
account at a bank held to be valuable consideration for security given by the bank). 
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5 Re Barker's Estate, Jones v Bygott, Bygott v Hellard (1875) 44 LJ Ch 487; Cracknall v Janson (1879) 11 ChD 
1, CA; Wigan v English and Scottish Law Life Assurance Association [1909] 1 Ch 291. For other examples in 
which there was held to have been sufficient consideration see Ward v Shallet (1750) 2 Ves Sen 16; Carter v 
Hind (1853) 2 WR 27; Wakefield v Gibbon (1857) 1 Giff 401; Atkinson v Smith (1858) 28 LJ Ch 2. As to what 
persons will be within the consideration of marriage see De Mestre v West [1891] AC 264, PC; and PARA 876 
post. 


6 Paget v Paget (1882) 9 LR Ir 128. 


7 Prodger v Langham (1663) 1 Sid 133; Clarke v Willott (1872) LR 7 Exch 313 at 317; Greenwood v Lutman 
[1915] 1 IR 266. See further PARA 876 post. 


8 O'Donovan v Rogers (1858) 7 | Ch R 496, CA. 


9 Gale v Williamson (1841) 8 M & W 405; Pott v Todhunter (1845) 2 Coll 76; British and Foreign Cork Co, Re 
Leifchild's Case (1865) LR 1 Eq 231; Townend v Toker (1866) 1 Ch App 446 at 459; Bayspoole v Collins (1871) 6 
Ch App 228 at 233; Re Holland, Gregg v Holland [1902] 2 Ch 360 at 388, CA, per Cozens-Hardy LJ. See also 
DEEDS AND OTHER INSTRUMENTS vol 13 (2007 Reissue) PARA 194. 
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872. Subsequent purchasers. 


A voluntary conveyance made with intent to defraud a subsequent purchaser is voidable only 
at the instance of that purchaser’. To obtain the right to avoid the voluntary conveyance a 
purchaser must have given valuable consideration”, and the transaction as between him and 
his vendor must be in good faith and not a mere colourable contrivance to set aside a former 
voluntary disposition, as, for instance, a purchase of the land at a tenth of the true value?, or for 
any merely nominal consideration in money’. 


It is immaterial what form the subsequent purchase takes. Lessees and mortgagees, whether 
legal> or equitable®, and beneficiaries under a marriage settlement’, have the same rights as 
purchasers in the commercial meaning of the word’. A subsequent judgment creditor of the 
transferor is not, however, a subsequent purchaser, even where the judgment operated as an 
immediate charge on land’. 


A prior disposition made with fraudulent intent, or fraudulently kept on foot, is voidable at the 
instance of a subsequent purchaser, whether the purchase was made from the maker of the 
prior disposition or from a person deriving title from him”. 


The title of a purchaser who purchases in good faith for value from a voluntary transferee, 
whether taking a legal or an equitable title, and whether with or without notice of the nature of 
the grant to their transferor, has priority over the title of a subsequent purchaser for value from 
the original transferor if the relevant purchase was made before 29 June 1893, but probably 
not if the relevant purchase was made after that date”. 


1 See the Law of Property Act 1925 s 173(1). For the meaning of 'purchaser' see PARA 868 note 3 ante. 


2 ‘Valuable consideration’ includes marriage, but does not include a nominal consideration in money: see 
ibid s 205(1)(xxi). Previous legislation had used the words 'for money or other good consideration' (see 27 Eliz 1 
c 4 (Fraudulent Conveyances) (1584-5) s 1 (repealed)), but 'good consideration’ was construed as meaning 
valuable consideration (see Newstead v Searles (1737) 1 Atk 264 at 267; Doe d Otley v Manning (1807) 9 East 
59 at 69; see contra Lord Banbury's Case (1676) Freem Ch 8). 


A prior voluntary conveyance cannot be affected by a subsequent voluntary conveyance (see note 10 infra; and 
PARA 874 text and note 3 post), and where the prior conveyance was made with an actual fraudulent intent it 
cannot be avoided by a volunteer (Upton v Basset (1595) Cro Eliz 443; Shep Touch 65). 
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3 Upton v Basset (1595) Cro Eliz 443; Doe d Watson v Routledge (1777) 2 Cowp 705 at 712; Doe d Parry v 
James (1812) 16 East 212; Metcalfe v Pulvertoft (1812) 1 Ves & B 180; Roberts v Williams (1844) 4 Hare 129.A 
purchaser who has in this manner attempted to defeat a prior voluntary conveyance will not be entitled to a 
charge on the land purported to have been conveyed to him for the inadequate consideration he has paid: see 
Doe d Watson v Routledge supra. 


4 See the Law of Property Act 1925 s 205(1)(xxi). 


5 Doe d Richards v Lewis (1852) 11 CB 1035; Dolphin v Aylward (1870) LR 4 HL 486; Cracknall v Janson 
(1879) 11 ChD 1, CA. An admission by the transferor as to the advance of money is not sufficient evidence to 
avoid a prior settlement: Doe d Sweetland v Webber (1834) 1 Ad & El 733. 


6 Lister v Turner (1846) 5 Hare 281. See also Buckle v Mitchell (1812) 18 Ves 100. 
7 Doe d Watson v Routledge (1777) 2 Cowp 705. 
8 See the Law of Property Act 1925 s 205(1)(xxi). 


9 Evans v Evans (1852) 2.1 Ch R 242; Beavan v Earl of Oxford (1856) 6 De GM & G 507; Benham v Keane 
(1861) 31 LJ Ch 129 at 132; Dolphin v Aylward (1870) LR 4 HL 486; Godfrey v Poole (1888) 13 App Cas 497, PC. 


10 Burrel's Case (1607) 6 Co Rep 72a; Lewis v Rees (1856) 3 K &) 132 at 141. Where, however, the 
purchaser's title dates from before 29 June 1893, no presumption of fraudulent intent (see PARAS 868 note 5, 
869 note 3 ante) is raised where the purchase is from a person other than the maker of the prior voluntary 
disposition as, eg, in the case of a purchase from the heir of the maker (Parker v Carter (1845) 4 Hare 400 at 
410; Lewis v Rees (1856) 3 K &J 132 at 141, 151) or a devisee under the will of the maker (Doe d Newman v 
Rusham (1852) 17 QB 723) or a subsequent donee from the maker (Newport's Case (1694) Skin 423; Lady 
Burg's Case (1600) Moore KB 602; Ashley v Ashley (1829) 3 Sim 149; Doe d Newman v Rusham (1852) 17 QB 
723 at 733, overruling jones d Moffett v Whittaker (1841) Long & T 141; and see Prodger v Langham (1663) 1 
Sid 133; George v Milbanke (1803) 9 Ves 190 at 193; Parr v Eliason (1800) 1 East 92 at 95; Johnson v Legard 
(1822) Turn & R 281 at 294; Clarke v Willott (1872) LR 7 Exch 313). Cf Doe v Martyr (1805) 1 Bos & PNR 332; Re 
M'Donagh's Estate (1879) 3 LR Ir 408. See also Godfrey v Poole (1888) 13 App Cas 497 at 504, PC. 


11 See 27 Eliz 1 c 4 (Fraudulent Conveyances) (1584-5) s 3 (repealed). The date referred to in the text is the 
date on which the Voluntary Conveyances Act 1893, which amended 27 Eliz 1 c 4 (Fraudulent Conveyances) 
(1584-5), came into force. The Voluntary Conveyances Act 1983 has been repealed: see now the Law of 
Property Act 1925 s 173. See also PARA 868 note 5 ante. 


See also Prodger v Langham (1663) 1 Sid 133; Doe d Newman v Rusham (1852) 17 QB 723. It is otherwise 
where the purchaser from the original transferor is prior in date: O'Donovan v Rogers (1858) 7 | Ch R 496, CA; 
Re Brall, ex p Norton [1893] 2 QB 381 at 383, 385. 


12 As 27 Eliz 1 c 4 (Fraudulent Conveyances) (1584-5) s 3 (repealed) was not re-enacted in later legislation, 
it is thought that a post-1893 purchaser from a voluntary transferee will not have the same priority. 


UPDATE 


872 Subsequent purchasers 


NOTE 2--Law of Property Act 1925 s 205(1)(xxi) amended: Civil Partnership Act 2004 
Sch 27 para 7. 
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873. Notice of prior disposition. 


It is immaterial whether the subsequent purchaser had notice of the prior voluntary disposition 
before the completion of his purchase or not, or whether the interest he purchased was legal or 
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equitable’, for the prior voluntary disposition is void as against him under statute, and not by 
any rule of equity”. This principle has been carried to the extent that, even where the 
subsequent purchaser was himself a trustee of the prior voluntary disposition, his purchase 
gave him a good title’. 


1 Buckle v Mitchell (1812) 18 Ves 100 at 110. 
2 Gooch's Case (1590) 5 Co Rep 60a at 60b; Chapman d Staverton v Emery (1775) 1 Cowp 278 at 280. 


3 Doe d Tunstill v Bottriell (1833) 5 B & Ad 131 at 136-137; Currie v Nind (1836) 1 My & Cr17. 
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874. Parties' rights to the disposition. 


A disposition which comes within the mischief of the statutory provision! but is otherwise valid 
is, between the parties to it, valid and binding?. It is also good as against volunteers claiming 
under a subsequent disposition from the same transferor?, and as against transferees under a 
prior disposition which is voidable in equity as being obtained by fraud‘. 


The voluntary disposition can be avoided only by a subsequent purchase for value’, and then to 
the extent of the interest created by such subsequent purchase, and not further®. 


1 le the Law of Property Act 1925 s 173: see PARA 868 ante. 


2 Pulvertoft v Pulvertoft (1811) 18 Ves 84; Smith v Garland (1817) 2 Mer 123 at 127 per Sir William Grant; 
Clarke v Willott (1872) LR 7 Exch 313; Paul v Paul (1882) 20 ChD 742, CA; Godfrey v Poole (1888) 13 App Cas 
497, PC; Mallott v Wilson [1903] 2 Ch 494 at 504. 


3 Clavering v Clavering (1704) 2 Vern 473 (affd (1705) 7 Bro Parl Cas 410, HL); Doe d Newman v Rusham 
(1852) 17 QB 723; Scott v Scott (1854) 4 HL Cas 1065; Mal/lott v Wilson [1903] 2 Ch 494. 


4 Dickinson v Burrell (1866) LR 1 Eq 337. The court will set such a voidable conveyance aside at the suit of 
volunteers, even where the transferor refuses to join in the claim. 


5 Re Walhampton's Estate (1884) 26 ChD 391. The transferor could not of himself make a good title to the 
subsequent purchaser: see Smith v Garland (1817) 2 Mer 123; Johnson v Legard (1822) Turn & R 281; 
Butterfield v Heath (1852) 15 Beav 408; De Hoghton v Money (1866) 2 Ch App 164, CA; Peter v Nicolls (1871) 
LR 11 Eq 391; Rosher v Williams (1875) LR 20 Eq 210; Re Briggs and Spicer [1891] 2 Ch 127 at 134. 


6 Dolphin v Aylward (1870) LR 4 HL 486 at 499-500 per Lord Hatherley LC ('On behalf of a mortgagee or 
purchaser the statute intervenes and says that as to any purchaser the deed shall be invalidated to the extent 
of the interest of that purchaser. It leaves all those who were interested under the voluntary settlement in 
exactly the same position in which they were originally placed when the settlement was executed, except that 
they are displaced to the extent to which the mortgage displaces them’). See also Re Wa/hampton's Estate 
(1884) 26 ChD 391 at 393. 


Where a voluntary conveyance was avoided by a subsequent sale, the voluntary transferees had no claim to the 
purchase money; their remedy was to sue on the covenants for title, if any, contained in their deed: Williamson 
v Codrington (1750) 1 Ves Sen 511 at 515-516; Evelyn v Templar (1787) 2 Bro CC 148; Pulvertoft v Pulvertoft 
(1811) 18 Ves 84; Daking v Whimper (1859) 26 Beav 568; Townend v Toker (1866) 1 Ch App 446; but cf Leach 
v Dene (1640) reported in a note to Townend v Toker supra at 461. Where an equity of redemption was settled, 
a sale by the mortgagee did not defeat the rights under the settlement in the surplus proceeds of sale: Re 
Walhampton's Estate (1884) 26 ChD 391. If, however, the transferor was himself a trustee, or in the position of 
a trustee, of the voluntary conveyance at the time of the subsequent sale, he was accountable on the ground 
that the sale was a breach of trust: Harding v Howell (1889) 14 App Cas 307 at 317, PC. Cf, however, Doe d 
Tunstill v Bottriell (1833) 5 B & Ad 131, where the subsequent purchaser was a trustee of the voluntary 
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conveyance. The voluntary transferee was also entitled to be reimbursed out of the purchase money all sums 
expended by him upon improvements: Stepney v Biddulph (1865) 13 WR 576. See also Ex p Bennett (1805) 10 
Ves 381 at 400; Trevelyan v White (1839) 1 Beav 588 at 592. 
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875. Rights against subsequent mortgagee. 


Where the subsequent disposition for valuable consideration is a mortgage, the voluntary 
transferees are entitled to redeem it. If, in the case of a subsequent mortgage, the mortgage 
debt is secured partly on the property comprised in the voluntary conveyance and partly on 
other property of the mortgagor, the mortgagee can have recourse for payment of his debt to 
the property voluntarily conveyed only when the other property has been exhausted?, and 
where a mortgagor has died after having mortgaged certain property comprised in his previous 
voluntary conveyance, the sum secured by the mortgage is to be paid out of the mortgagor's 
estate in exoneration of the property voluntarily conveyed?. On the other hand, voluntary 
transferees cannot be affected injuriously by an application of the doctrine of marshalling as 
between subsequent mortgagees whose securities comprise other property besides the 
property voluntarily conveyed’, nor can a subsequent mortgagee consolidate a mortgage on 
property not subject to the voluntary conveyance with a mortgage on property so subject’. 


1 Rand v Cartwright (1664) 1 Cas in Ch 59; Thorne v Thorne (1683) 1 Vern 182; Howard v Harris (1683) 1 
Vern 190. 


2 Hales v Cox (1863) 32 Beav 118; Anstey v Newman (1870) 39 LJ Ch 769; Mallott v Wilson [1903] 2 Ch 494 
at 505. See also Re Walhampton's Estate (1884) 26 ChD 391. 


3 Mallott v Wilson [1903] 2 Ch 494. 


4 Dolphin v Aylward (1870) LR 4 HL 486 at 501 per Lord Hatherley LC. See also Aldrich v Cooper (1803) 8 
Ves 382. 


5 Re Walhampton's Estate (1884) 26 ChD 391 (decided under earlier legislation). As to the right to 
consolidate see MORTGAGE vol 77 (2010) PARA 500 et seq. 
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876. Consideration given subsequently. 


A voluntary transferee might acquire an indefeasible title by subsequently giving valuable 
consideration:. Thus a marriage entered into subsequently to the execution of a voluntary 
settlement, which contained a power to appoint in favour of any woman whom the settlor 
might marry, creates an ex post facto consideration, so that children born of the marriage are 
purchasers for value as being within the marriage consideration, and are not volunteers?. 


1 Prodger v Langham (1663) 1 Sid 133; George v Milbanke (1803) 9 Ves 190. See also Parr v Eliason (1800) 
1 East 92; Johnson v Legard (1822) Turn & R 281 at 294; Clarke v Willott (1872) LR 7 Exch 313; Halifax Joint 
Stock Banking Co v Gledhill [1891] 1 Ch 31 at 37; Re Briggs and Spicer [1891] 2 Ch 127 at 134. 
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2 Greenwood v Lutman [1915] 1 IR 266. 


